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In the Matter of the Appeal of: 

 

19TH Avenue Block Watch/Squire Park 

Neighbors 

 

Reply to Applicants’ TMP Comments 

 

 

Notice Regarding Clerk File 311936 

 

DPD Project No. 3012953, Type IV 

New Major Institution Master Plan Application 

Swedish Hospital Cherry Hill Campus 

500 17th Avenue 
 

 

COMMENTS 
 
19th Avenue Block Watch/Squire Park Neighbors (19th Ave) has reviewed the Applicants’ TMP 

comments submitted on April 1, 2016.  The Applicants’ comments are in error; the City Council 

Sub-Committee’s proposed comments are administrable, in compliant with existing law, 

supported by substantial evidence in the record, does not violate RCW 82.02.020 and other 

constitutional protections, and does not violate the State Environmental Policy Act (“SEPA”). 

Each of these concerns is addressed in detail below.  

 

1. There Is Evidence In The Record Supporting The Proposed TMP Conditions.  

 

Appellants have the burden of proof to show that the Hearing Examiner’s recommendation 

concerning the TMP should be rejected or modified.  The Hearing Examiner ignored all the 

evidence and testimony provided by the Appellants.  Ross Tilghman is not 19th Ave’s 

transportation expert, rather he was Washington Can’s transportation expert.  Nicholas Richter, 

one of the Appellants, testified that 32% SOV could be accomplished if the Applicants adopted 

Children’s Medical Center’s TMP.  The CAC, which originally advanced the idea of a 32% SOV 

goal, members of the public, and the experts, all provided testimony and evidence that that 

support a 32% SOV goal when the TMP is aggressive as other Major Institutions, including but 

not limited to Childrens’ Medical Center and Virginia Mason. 
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The proposed 32% SOV goal and TMP conditions would not violate SEPA, as the record does 

supports a finding that a 32% SOV TMP goal is “reasonable and capable of being 

accomplished,” or that the condition is necessary, i.e., “attributable to an identified adverse 

impact of the proposal” when a truly aggressive plan similar to Children’s Medical Center is 

adopted by a Major Institution located in a residential neighborhood.  City Council must look at 

the entire record not merely what the Hearing Examiner chooses to consider.  A 32% SOV goal 

is not mere belief but is shown to be achievable when the Major Institution is not merely running 

on enthusiasm. 

 

Mr. Andy Cosentino, Vice President of the Swedish Neuroscience Institute, and Ms. Szelag 

testified that Swedish management is committed and determined to decrease the SOV 

commute rate at the Cherry Hill Campus.  The Hearing Examiner agreed, and nothing in the 

record suggests her conclusion was incorrect.  However, despite all of the enthusiasm, the SOV 

remains at 57%.  The Applicants’ experts and City staff could not explain why this Major 

Institution could not attain the required 50% SOV since 1994.  The Applicants’ experts and City 

staff did not know and could not explain why the City had failed to enforce SMC 23.69.034(I) for 

almost twenty years: 

 
The institution shall provide an annual status report to the Director and the Advisory Committee which 

shall detail the progress the institution has made in achieving the goals and objectives of the 

master plan. The annual report shall contain the following information:  

1. The status of projects which were initiated or under construction during the previous year;  

2. The institution's land and structure acquisition, ownership and leasing activity outside of but 

within two thousand five hundred feet (2,500') of the MIO District boundary;  

3. Progress made in achieving the goals and objectives contained in the transportation 

management program towards the reduction of single-occupant vehicle use by institution 

employees, staff and/or students; and  

4. Progress made in meeting conditions of master plan approval. 
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Under SEPA, mitigating conditions must also be “reasonable and capable of being 

accomplished.” SMC 25.05.660.A.3.  There is testimony and evidence in the record, that 

imposing a 32% SOV goal as a mitigation measure is reasonable and capable of being 

accomplished, which the Hearing Examiner ignored. 

 

2. The Proposed Condition is Legal.  

The Council has the authority to adopt, reject, remand or modify the Hearing Examiner’s 

determination when supported by the record.  The Applicants are in error.  Incorporating the 

SMC as conditioning is allowed. 

 

When an institution applies for a permit for development included in its master plan, it shall 

present evidence that it has made substantial progress toward the goal of its transportation 

management program as approved with a master plan, including the SOV goal.  If substantial 

progress is not being made, as determined by the Director in consultation with the Seattle 

Department of Transportation and metropolitan King County, the Director may:  

a. Require the institution to take additional steps to comply with the transportation management 

program; and /or  

b. Require measures in addition to those in the transportation management program which 

encourage alternate means of transportation for the travel generated by the proposed new 

development; and/or  

c. Deny the permit if previous efforts have not resulted in sufficient progress toward meeting the 

SOV goals of an institution.  

 
The Code authorizes the Council, to render a decision to add further conditioning based on the 

record. 

 

3. The Record Contains Evidence Supporting the Condition of Withholding Building 

Permits.  
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Ms. Szelag, who has dealt with hundreds of TMPs in Seattle, testified that she had never seen a 

TMP condition that would mandate denial of a building permit.  Ms. Szelag also testified she has 

never heard of a Major Institution that didn’t meet it’s’ 50% SOV or that failed to submit its 

annual reports to the City for twenty years.  Mr. Shaw testified that Swedish, like any other 

major institution, will be required, as part of a project application, to demonstrate that it has 

made substantial progress toward meeting the TMP goal in effect at the time of each permit 

application.  However, Mr. Shaw could not explain why his department failed to enforce the TMP 

requirements for twenty years.  The Hearing Examiner ignored these facts, concluding it “would 

duplicate the Department’s existing authority under the Code to enforce the SOV rate, and 

therefore is not necessary.”  The Hearing Examiner’s conclusion is not supported by substantial 

evidence.  Although DCI already has the authority under SMC 23.54.016.C.6.c to require 

corrective action if the institution has not made sufficient progress in achieving SOV goal. See 

Shaw Testimony, it has failed to do so for twenty years with this specific Major Institution.  

Additional conditions enforcing the Code requirements are appropriate here.  

 

Although the record does indicate that Swedish has not previously achieved the 1994 MIMP 

50% SOV goal, it has never had as comprehensive, or aggressive, a TMP as the one included 

in the proposed MIMP. The Examiner found that “[b]oth Swedish Cherry Hill and Sabey have 

demonstrated commitment to meeting the existing SOV goal and have accepted the more 

rigorous goal recommended by the Director. On this record, it appears that the Director’s [a] 38 

percent SOV rate within 25 years is reasonable and can be achieved.” COL ¶17.  

 

4. The Proposed TMP Conditions Do Not Violate RCW 82.02.020.  

RCW 82.02.020 prohibits the City from imposing charges (in-kind or dollars) through its impact 

fees. The proposed TMP condition mandating denial of building permits for failure to achieve 
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TMP SOV goals is in compliance with the SMC.  RCW 82.02.090(3) does not define permits 

fees or impacts as impact fees. 

 

Similarly, the proposed TMP conditions violate substantive due process, as the singling out of 

Swedish Cherry Hill as the sole institution in the City subject to a building moratorium for failure 

to achieve TMP goals is unduly burdensome. The record shows that the Major Institution 

willfully failed to meet the 50% SOV for over twenty (20) years and the City failed to perform its 

due diligence to enforce the SMC. 

 

5. The Proposed TMP Condition Supports the Institution’s Mission in Spite of Itself.  

The purpose and intent of the TMP section in Major Institutions Code is to allow institutions like 

Swedish to work collaboratively with the neighborhood to set and achieve “goals” aimed at 

reducing SOV trips rather than the Institution only working with organizations like Commute 

Seattle and City departments to set and achieve “goals” aimed at reducing SOV trips. The draft 

condition requires the Institution to do what it does not wish to do. 

 

DATED this 20th day of April, 2016. 

 

      _Vicky Schiantarelli_______ 

      Vicky Schiantarelli 

mailto:vickymatsui@hotmail.com


 

 

 
51517998.1 

 
 

Memorandum 
 
 
 

To: Ketil Freeman 
 

From: Joseph A. Brogan, Foster Pepper PLLC 
Jack McCullough, McCullough Hill Leary, PS  
 

Date: April 20, 2016 
 

Subject: Swedish Cherry Hill Major Institution Master Plan – Comments on 
Proposed MIMP Conditions 
 

 
Thank you for the opportunity to comment on the latest draft conditions regarding height 

restrictions.  On behalf of Swedish/Providence (“Swedish”) and the Sabey Corporation, we write 
to enter our strong objection to the possibility of restricting heights below the level necessary to 
meet Swedish’s institutional needs.  Not only are the draft conditions unsupported by substantial 
evidence in the record, but they would irreparably harm Swedish’s ability to deliver the level of 
medical care it plans to over the next 20-30 years.  Should the Council adopt the conditions as 
drafted, Swedish may have no option but to appeal its own MIMP approval to Superior Court—
the first time in City history a Major Institution has had to take that drastic step.  Please 
recommend that the full Council approve the MIMP subject to the conditions recommended by 
the Hearing Examiner.   

 
During the years-long process of negotiation and compromise that culminated in the 

Hearing Examiner’s strong recommendation that the Council approve the MIMP with conditions, 
Swedish already reduced its proposed square footage below its anticipated need—need the 
Hearing Examiner found was credibly established through expert testimony.  A further reduction 
in height necessarily means a reduction in floor area available to serve the medical needs of the 
institution, community, and the region.  The draft conditions, particularly the drastic reduction in 
height for the west hospital tower fronting Seattle University, would further lower campus yield 
without any evidence in the record suggesting the institutional program could sustain such a 
reduction unharmed.  To the contrary, the record shows that such a reduction will create 
significant adverse impact to hospital functions.   

 
Under City Code, the Council’s quasi-judicial decision must be “supported by substantial 

evidence in the record.”  SMC 23.76.056.A.  “Substantial evidence” is a legal term of art:  
evidence is “substantial” when it is “of a sufficient quantum to persuade a fair-minded person of 
the truth of a declared premise.”  See, e.g., Chandler v. State, Office of Ins. Com'r, 141 Wn. App. 
639, 648, 173 P.3d 275 (2007).  The draft conditions are not supported by substantial evidence.   
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No competent evidence supports a further reduction in campus heights, including those 

height reductions now being advanced by Councilmember Herbold.  The general sentiment of 
public commenters that “shorter is better” is not substantial evidence.  There is no evidence in 
the record that 105’ height limits along the boundary with Seattle University would produce 
meaningfully fewer impacts than 150’ heights.  Rather, such conclusions would require expert 
testimony.  Although project opponents called Dr. Sharron Sutton as an architecture expert 
before the Hearing Examiner, she did not address this question.  Furthermore, after disavowing 
any expertise in hospital planning, she declined to opine on how reductions in yield would affect 
Swedish’s ability to meet its institutional needs.  No other expert testified against the MIMP 
development standards before the Hearing Examiner.  The record is bereft of any support for this 
proposed height reduction condition. 

 
Supporters of the draft condition will doubtless contend that issues of “height, bulk and 

scale” and “transition” promote its adoption.  But the City Council is not entitled—indeed has no 
authority to—rewrite the Hearing Examiner’s findings and recommendation based on mere 
sentiment.  Each modification the Council seeks to make to the Hearing Examiner 
recommendation must be supported both by substantial evidence and by the decision criteria in 
Chapter 23.69 SMC.  That cannot be the case here.   

 
Similarly, nothing in the record factually supports the conclusion that eliminating above-

ground development on portions of the MIO’s east block, rather than allowing 15-foot structures, 
would reduce impacts on residential properties that can themselves be developed to 35’.  This is 
especially the case given the generous setbacks along the eastern boundary of the MIO.   

 
By contrast, the Hearing Examiner’s recommendation regarding height limits is both 

well-reasoned and supported by substantial evidence, and the Council should adopt it.  She 
determined that Swedish’s experts credibly established the institution’s need, and when deciding 
whether evidence is substantial, the Council cannot second-guess the Hearing Examiner’s 
credibility determinations.  Chandler, 141 Wn. App. at 648.  As described in more detail below, 
given the institution’s needs and the community imperative not to expand the MIO, the building 
heights in the MIMP necessarily follow.   

 
Early in the MIMP process, Swedish and Sabey assented to the neighborhood’s 

unequivocal demand that Swedish not expand its MIO boundaries.  That concession necessitated 
that heights be increased at certain locations on the campus to meet the institution’s need over 
the 25+ year life of the MIMP.  Even so, conditioned as the Hearing Examiner recommended, 
campus heights are maintained at the levels established in the 1994 MIMP (or, in one case, 
lower) at all campus edges across from residentially-zoned areas.   

 
Under the Hearing Examiner recommendation, height increases on the interior of campus 

are moved away from residentially-zoned areas, towards the center of the campus and downhill 
toward the adjacent MIO for Seattle University (which is on record as supporting the proposed 
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MIO heights).  John Jex, lead architect for the MIMP, testified that the Development Program 
utilizes campus grades to minimize the effect of increased heights, and also implements the 
mitigation techniques listed in the City’s SEPA policy regarding height, bulk and scale, SMC 
25.05.675.G.2.  Because of these planning decisions, reached after years of public comment and 
compromise, many of the impacts associated with increased height, bulk, and scale are avoided 
before the fact.   

 
Councilmember Herbold raised the possibility that reducing heights could reduce shadow 

impacts on neighboring properties, but neither the EIS nor the expert testimony support such a 
conclusion.  A detailed shadow study that assumed a worst-case scenario of maximum building 
envelopes1 was undertaken for the MIMP.  The unchallenged expert testimony was that the 
proposed MIO heights—including 150 feet on the west block and 45 feet on the east block2—
would have very little, if any, shadow impacts on surrounding residential areas beyond those 
already existing.  See MIMP Hearing Exhibit 9.  Given the limited shadow impacts of building 
envelopes described in the MIMP, there is no evidentiary basis for concluding that lowering 
heights would meaningfully reduce shadow impacts.  

 
Under City Code, “[a]n appellant bears the burden of proving that the Hearing 

Examiner's recommendation should be rejected or modified.”  SMC 23.76.056.A.  These 
appellants have not met that burden, because the result they urge is unsupported by substantial 
evidence in the record.  The record shows, as the Hearing Examiner concluded, that the impacts 
associated with increased height, bulk, and scale, are adequately mitigated or avoided.  There is 
no reason to disturb the Hearing Examiner’s thoughtful recommendation, and Swedish urges you 
to transmit the MIMP to the full Council with a recommendation to adopt it and the Examiner’s 
conditions.  

                                                 
1 The MIMP does not set forth specific building sizes or shapes.  Rather, it establishes 

development standards that describe building envelopes within which eventual buildings 
must fit.  The shadow studies examine a theoretical worst-case scenario:  buildings that fill 
every building envelope.  However, total build-out of all square footage approved under the 
MIMP would necessarily be smaller and less bulky than the full building envelopes, 
producing lower shadow impacts.  

2 The Hearing Examiner recommended reducing the proposed 45’ height limit to 37’, with one 
section at 15’.  Swedish does not challenge that recommendation.  
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To: Ketil Freeman 
 

From: Joseph A. Brogan, Foster Pepper PLLC 
Jack McCullough, McCullough Hill Leary, PS  
 

Date: April 1, 2016 
 

Subject: Swedish Cherry Hill Major Institution Master Plan – Comments on 
Proposed MIMP Conditions 
 

 
 

Swedish Medical Center (“Swedish”) and The Sabey Corporation (“Sabey”) have 
reviewed the proposed Conclusions and Recommended Conditions transmitted by Council 
Central Staff, dated March 25, 2016.1  The Recommended Conditions related to the 
Transportation Management Plan (“TMP”) are not administrable for several reasons, not the 
least of which is that they are contrary to existing law, not supported by substantial evidence in 
the record, violate RCW 82.02.020 and other constitutional protections, and violate the State 
Environmental Policy Act (“SEPA”).  Each of these concerns is addressed in detail below.     

1. There Is No Evidence In The Record, Let Alone, Substantial Evidence, Supporting 
The Proposed TMP Conditions. 

Appellants have the burden of proof to show that the Hearing Examiner’s recommendation 
concerning the TMP should be rejected or modified, but they have not sustained that burden.  The 
only substantial evidence in the record and expert testimony, including the Appellants’ own 
expert’s testimony, supports the conclusion that 38% is an aggressive and achievable TMP SOV 
goal.   

 
If adopted, the proposed 32% SOV goal and TMP conditions would violate SEPA, as the 

record does not support a finding that a 32% SOV TMP goal is “reasonable and capable of being 
accomplished,” or that the condition is necessary, i.e., “attributable to an identified adverse impact 
of the proposal.”  See SMC 25.05.660(A)(3-4).   

 
 

1 Swedish’s comments on the proposed “Major Institution Use” conditions are contained in the joint memorandum 
prepared by McCullough Hill Leary PS.  
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A. A 32% TMP SOV Goal is Unsupported by the Expert Testimony on Both Sides. 
 
The Council’s decision must be supported by substantial evidence in the record, and no 

evidence supports either a 32% SOV goal or a 2%-per-every two year reduction in the SOV goal.  
The Council is acting as a quasi-judicial body that must apply the existing law to the facts in the 
record—those developed at the hearing presided over by the Hearing Examiner.  SMC 23.76.056.A 
(“The Council’s decision to approve, approve with conditions, remand, or deny the application for a 
Type IV Council land use decision shall be based on applicable law and supported by substantial 
evidence in the record” (emphasis added)).  See Res. 31602 § VI.C.3.  The mere belief that a 32% 
SOV goal is a tougher goal, and therefore better, will not survive scrutiny under the substantial 
evidence standard.    

 
There is no evidence in the record, expert or otherwise, that suggests a 32% SOV goal is 

even achievable.  Neither the CAC, which originally advanced the idea of a 32% SOV goal, nor 
any other member of the public, nor any expert, offered facts that support a 32% SOV goal.  The 
Hearing Examiner found the testimony of Jessica Szelag, Executive Director of Commute 
Seattle, and the testimony of John Shaw, Senior Transportation Planner at the Seattle Department 
of Construction and Inspections (“DCI”), credible with regard to the comprehensive nature of the 
TMP and the institutions ability to reach the 38% SOV goal.   

 
The 38% SOV goal is aggressive relative to other institutions in the City.  Mr. Shaw 

testified that the 38% SOV goal is similarly aggressive to the one adopted by Seattle Children’s 
Hospital.  He testified that reducing the SOV goal from its current 57% to 38% represents a 33% 
reduction over what Swedish is achieving at the time of the MIMP application.  This percentage 
reduction is the same as the reduction proposed by Children’s in its TMP.   

 
Even the Appellants’ expert, Ross Tilghman, questioned whether the 38% SOV goal was 

achievable, let alone a more aggressive 32% goal.  Hearing Day 3, Tape 2 of 4 at 17:00-21:20.  
With regard to the 38% SOV goal, Mr. Tilghman testified, “[t]he location of the campus makes it 
very difficult or impossible to meet that rate.”  In fact, throughout his testimony, Mr. Tilghman 
never justifies or even recommends a lower TMP SOV goal.  Against the backdrop of this 
record and the expert testimony, the Council has no evidentiary basis whatsoever to impose 
a more restrictive TMP goal.  

 
Commute Seattle has a proven track record of creating and managing successful TMPs, 

and both Swedish’s and City’s experts testified that the proposed TMP has a high likelihood of 
success.  Ms. Szelag testified that Swedish Cherry Hill’s location and the level of commitment 
and coordination on the campus support her belief that the 38 percent goal is realistic for this 
TMP.  She also stated that the TMP includes the three factors that Commute Seattle has found 
indicative of a strong likelihood of success: 1) flexibility, in that it allows for changes as 
employee needs and available options and technology change; 2) strong leadership and staff 
commitment, noting that over the last several years, Swedish Cherry Hill and Sabey have hired 
five full-time and several part-time staff members with some responsibility for implementing the 
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TMP; and 3) parties who recognize the important role of technology in a TMP.  Hearing 
Examiner FF. ¶89. 

 
Mr. Andy Cosentino, Vice President of the Swedish Neuroscience Institute, and Ms. 

Szelag further testified that Swedish management is committed and determined to decrease the 
SOV commute rate at the Cherry Hill Campus.  The Hearing Examiner agreed, and nothing in 
the record suggests her conclusion was incorrect.  

 
In light of the substantial evidence supporting the 38% SOV goal, the Council is left with 

only past performance of a different TMP as its sole basis for imposing a 32% SOV goal.  
However, the record is simply devoid of any expert testimony supporting a lower TMP goal.  
Even the Appellants’ expert testimony supports this conclusion. 

 
 The proposed 32% TMP condition is reminiscent of the condition rejected by the 
Washington Supreme Court in Hayes v. City of Seattle.  In Hayes, the Court held that the Seattle 
City Council’s decision to reduce the length of Hayes’ building was arbitrary and capricious and 
amounted to nothing more than the notion that the project was simply “too big and that smaller is 
better.”  Here, the Council would be ignoring the substantial evidence in the record and simply 
imposing its belief that “32% is tougher, and therefore better than 38%.”  Without any analysis 
or expert testimony in the record to support that proposition, any such condition would be illegal 
and likely overturned on appeal. 

      
B. SEPA Does Not Support The Imposition of a 32% TMP SOV Goal. 
 
Neither the MIMP FEIS, or Appendix C to the FEIS, provide a legal basis for imposing a 

32% SOV goal.  SEPA requires the City to establish that the condition is “attributable to the 
identified adverse impacts of its proposal.”  SMC 25.05.660(A)(4). Mr. Mike Swenson, the 
applicant’s transportation expert, testified that the traffic impacts disclosed in the FEIS assumed 
a steady-state of 50% TMP SOV performance over the life of the new MIMP. Thus, the 
transportation impacts disclosed in the FEIS were conservative, as the FEIS analysis was 
designed to ignore the incremental progress that will be achieved by Swedish’s aggressive new 
TMP.   

 
The FEIS does not support the conclusion additional mitigation is warranted. The FEIS 

contains no analysis or evidence as to whether a reduction of the SOV goal from 38% to 32% 
would result in improvement in intersection and corridor operations.  The FEIS does contain a 
sensitivity analysis that addresses the impact of imposing a 38% SOV goal in the TMP. The 
FEIS concludes, “[t]he reduction in traffic volumes [from 50% to 38%] would result in minimal 
improvements to study intersection operations….”  FEIS, Appendix C at C-120.  As such, the 
Council lacks any evidentiary basis to conclude that a TMP SOV goal lower than 38% would 
mitigate a specific probable significant environmental impact, or result in improvements to area 
intersections and corridor operations.   
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Under SEPA, mitigating conditions must also be “reasonable and capable of being 
accomplished.”  SMC 25.05.660.A.3.  No expert testimony at the hearing even addressed the 
possibility of a 32% SOV rate, so nothing in the record would meet the City’s burden of 
establishing that a condition imposing such a rate is either reasonable or capable of being 
achieved.  As discussed above, the experts at the hearing disagreed over whether the proposed 
38% SOV rate was achievable, with Swedish’s and the City’s experts asserting it was and the 
Appellants’ expert arguing it was not.  City staff participated fully in the hearing, and if the City 
wanted to impose such a condition, it had the opportunity to offer supporting evidence.  Instead, 
John Shaw, the City’s own transportation planner, testified in support of the 38%/25-year goal.  
When combined with the additional, punitive condition that the goal be met—not the “substantial 
progress” referred to in SMC 23.54.016(C)(6), but strict compliance—prior to issuance of future 
permits, the draft condition is patently unreasonable. See 23.54.016(C)(6) (“When an institution 
applies for a permit for development included in its master plan, it shall present evidence that it 
has made substantial progress towards the goals of its transportation management program as 
approved with a master plan, including the SOV goal.”). 

 
There is no testimony or evidence in the record, let alone substantial evidence, that 

imposing a 32% SOV goal as a mitigation measure is reasonable and capable of being 
accomplished, or attributable to an identified adverse impact.  See SMC 25.05.660(A)(3-4).   The 
only substantial evidence in the record supports maintaining the 38% SOV goal recommended 
by the Hearing Examiner.        

 
2. The Proposed Condition is Illegal Because it is Ultra Vires And an Improper 

Legislative Text Amendment. 
 

The Major Institutions Code provides that the Council’s authority is limited to 
“increasing or decreasing” the 50% goal, and does not extend to creating conditions 
precedent for issuance of building permits based on the attainment of TMP goals.  Nothing 
in the Major Institutions Code gives the Council that authority.  The Council’s punitive condition 
requiring achievement of TMP goals prior to the issuance of any building permit amounts to an 
improper legislative amendment to the Major Institutions Code, Chapter 23.69 SMC, and the 
parking Code, Chapter 23.54 SMC.   

 
SMC 23.54.0169(C)(1) provides that the TMP establishes “a general goal” of “reducing 

the percentage of the Major Institution’s employees, staff, and/or students who commute in 
single occupancy vehicles (SOV) during the peak period to 50 percent or less….”  SMC 
23.54.016(C)(6) sets forth the Director’s authority with regard to attainment of TMP goals.    

 
6. When an institution applies for a permit for 

development included in its master plan, it shall present evidence 
that it has made substantial progress toward the goal of its 
transportation management program as approved with a master 
plan, including the SOV goal.  If substantial progress is not being 
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made, as determined by the Director in consultation with the 
Seattle Department of Transportation and metropolitan King 
County, the Director may:       

a. Require the institution to take additional steps to 
comply with the transportation management program; and /or 

b. Require measures in addition to those in the 
transportation management program which encourage alternate 
means of transportation for the travel generated by the proposed 
new development; and/or 

c. Deny the permit if previous efforts have not resulted 
in sufficient progress toward meeting the SOV goals of an 
institution. 

 
SMC 23.54.016(C)(6). 
 
The Code authorizes the Director, not the Council, to render a discretionary decision as to 
whether sufficient progress has been made towards attainment of TMP goals and whether any 
failure to achieve specified goals merits denial of a permit.  The City Council’s authority related 
to conditioning a MIMP TMP is specifically guided by SMC 23.54.016(C)(4).  The Code states 
only that the Council may “increase or decrease the required 50% goal.”  SMC 23.54.016(C)(4).  
The proposed condition goes far beyond increasing or decreasing the TMP goal and would 
therefore amend SMC 23.54.016(C), which the Council cannot do in a quasi-judicial proceeding.  
Such a condition would directly contravene and supplant the Director’s discretionary authority in 
.016 to fashion appropriate remedies if, in the Director’s view, insufficient progress has been 
made towards meeting SOV goals. Accordingly, the proposed condition is illegal.   

 
3. The Record Contains no Evidence Whatsoever Supporting the Unprecedented 

Condition of Withholding Building Permits. 
 

A. The Proposed TMP Condition is Unprecedented and Duplicates Existing Law. 
 
Ms. Szelag, who has dealt with hundreds of TMPs in Seattle, testified that she had never 

seen a TMP condition that would mandate denial of a building permit.  And Mr. Shaw testified 
that Swedish, like any other major institution, will be required, as part of a project application, to 
demonstrate that it has made substantial progress toward meeting the TMP goal in effect at the 
time of each permit application.  FF ¶92.  The Hearing Examiner rejected the CAC’s call for 
such an onerous condition, concluding it “would duplicate the Department’s existing authority 
under the Code to enforce the SOV rate, and therefore is not necessary.”  COL ¶19.  The Hearing 
Examiner’s conclusion is supported by substantial evidence; DCI already has the authority under 
SMC 23.54.016.C.6.c to require corrective action if the institution has not made sufficient 
progress in achieving SOV goal.  See Shaw Testimony. No additional conditions beyond the 
Code requirements are appropriate here.   
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Although the record does indicate that Swedish has not previously achieved the 1994 
MIMP 50% SOV goal, it has never had as comprehensive, or aggressive, a TMP as the one 
included in the proposed MIMP.  The Examiner found that “[b]oth Swedish Cherry Hill and 
Sabey have demonstrated commitment to meeting the existing SOV goal and have accepted the 
more rigorous goal recommended by the Director. On this record, it appears that the Director’s 
[a] 38 percent SOV rate within 25 years is reasonable and can be achieved.”  COL ¶17.    

 
There is no evidence whatsoever in the record that imposing an SOV rate, based on a 

running three-year average, as a condition precedent to issuance of a building permit, is feasible 
and an appropriate TMP goal.  Such a punitive measure is also inconsistent with the City’s long-
held view that it work collaboratively with City institutions and businesses to reduce SOV trips, 
as opposed to imposing, as the proposed condition would, a moratorium on business and 
institutional development. 

 
4. The Proposed TMP Conditions Would Violate RCW 82.02.020 And Swedish’s Due 

Process Rights. 
 
 RCW 82.02.020 prohibits the City from imposing charges (in-kind or dollars) through its 
proposed TMP conditions that are not supported by the record, and where the proposed 
conditions are not “reasonably necessary” to mitigate a specific, identified element of the Master 
Plan. See Isle Verde Inter. Holdings, Inc., v. City of Camas, 146 Wn.2d 740, 753, 49 P.3d 867 
(2002).  There is no showing that the programmatic cost to Swedish to achieve a 32% SOV goal 
would meaningfully mitigate any impact of development proposed under the MIMP.  The statute 
also commands a necessary proportionality between the condition imposed and the impact of a 
proposed development. Citizens’ Alliance for Property Rights v. Sims, 145 Wn. App. 649, 667, 
187 P.3d 786 (2008).  The proposed TMP condition mandating denial of building permits for 
failure to achieve TMP SOV goals is grossly disproportionate to any incremental impact that 
SOV trips may have on area intersections and corridor operations.  Through the proposed 
condition, any development requiring a building permit on the campus, whether it generates any 
SOV trips at all, would be subject to the condition mandating compliance with the three-year 
average TMP SOV goal at the time of permitting.  The Council should refrain from imposing a 
condition that amounts to an unlawful charge under RCW 82.02.020.   
 
 Similarly, the proposed TMP conditions violate substantive due process, as the singling 
out of Swedish Cherry Hill as the sole institution in the City subject to a building moratorium for 
failure to achieve TMP goals is unduly burdensome. Not only does the record show that the 
proposed condition fails the “reasonably necessary” prong of the substantive due process inquiry, 
the effectiveness of less drastic measures has not been explored, the degree to which the 
condition solves the problem of traffic congestion is wholly unsupported in the record and the 
economic loss suffered by Swedish would be extraordinary.  See Presbytery of Seattle, v. King 
County, 114 Wn.2d 320, 331, 787 P.2d 907 (1990) (As to the third factor in the substantive due 
process analysis, we consider the (a) nature of the harm to be avoided; (b) the availability and 
effectiveness of less drastic measures; and (c) the economic loss suffered by the property 
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owner.). Accordingly, the proposed condition mandating denial of building permits for failure to 
achieve TMP SOV goals would violate substantive due process and is unlawful.                  
 
5. The Proposed TMP Condition Withholding Building Permits Directly Conflicts 

With and Frustrates the Institution’s Mission. 
 
There is no other TMP or Commute Trip Reduction (“CTR”) provision in the City that 

imposes a prescriptive moratorium on all development activity based on the attainment of SOV 
reduction goals.  Not only would such a punitive condition be unprecedented, it would critically 
undercut the hospital’s ability to obtain lender financing for construction of capital 
improvements, such as new hospital beds, operating rooms, labs and medical technology.  While 
lenders understand that regulating jurisdictions may impose restrictions on development, the 
draft condition would create a prescriptive standard and condition precedent to obtaining a 
building permit and Certificate of Occupancy that Swedish may or may not have the ability to 
meet.  The condition would amount to a gross interference with Swedish/Providence’s business 
practices and its ability to finance capital in furtherance of its mission.       

 
The draft condition would also result in chaos as the delivery of critical patient care and 

the upgrading of medical technologies at Cherry Hill would be held hostage by the voluntary acts 
of hundreds of individuals and their personal transportation choices, even in the face of 
extraordinary efforts by Swedish to achieve its TMP goals.  The institution simply cannot 
accomplish its mission with such an onerous condition in place. 

 
The purpose and intent of the TMP section in Major Institutions Code is to allow 

institutions like Swedish to work collaboratively with organizations like Commute Seattle and 
City departments to set and achieve “goals” aimed at reducing SOV trips.  The draft condition 
turns that concept on its head, creating a disproportionate and extraordinary burden that will 
directly interfere with the vital mission of healthcare institutions like Swedish Cherry Hill.  It is 
Swedish’s patients, many of whom are our neighbors, who will suffer the consequences.  New 
facilities necessary to meet the needs of a growing population and the challenges of complex 
neurological and vascular diseases will be delayed, some for years, due to nothing more than the 
notion that “tougher TMP SOV goals are simply better,” a position that is wholly unsupported by 
the record and will not survive scrutiny.          
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701 Fifth Ave., Ste. 6600, Seattle, WA 98104 . 206.812.3388 . Fax 206.812.3389 . www.mhseattle.com 

MEMORANDUM 

TO: Ketil Freeman 

FROM: 
 
Jack McCullough, McCullough Hill Leary, PS 
Joe Brogan, Foster Pepper PLLC 

DATE: April 1, 2016 

RE: Swedish Cherry Hill Major Institution Master Plan  
Proposed Additional Use Condition 

  

Swedish Health Services (“Swedish”) and the Sabey Corporation (“Sabey”) submit the following 
comments on the proposed condition on Major Institution Uses transmitted by Council Central 
Staff on March 25, 2016. 
 
Sabey owns approximately 40% of the property located within the Major Institution Overlay  
(“MIO”) boundary at Swedish Cherry Hill.  Sabey leases 75% of its holdings within the MIO 
boundary to Swedish.  Most of the remaining space is occupied by other major institution uses 
supporting the Swedish’s integrated healthcare services mission, including LabCorp and the 
Northwest Kidney Center, as required by the City’s Land Use Code.  There is no evidence in the 
record supporting a conclusion to the contrary.  
 
Despite the fact that there is no substantial evidence in the record to support imposing an additional 
condition on third party uses in the MIO area, the City Council Planning, Land Use and Zoning 
Committee (“Committee”) has proposed adding the following condition (“Use Condition”) for the 
Swedish Cherry Hill Major Institution Master Plan (“MIMP”):   
 

No portion of any building on Swedish Cherry Hill’s campus shall be rented or leased 
to tenants except those who provide medical care that is functionally integrated with 
or substantively related to medical services provided by Swedish Cherry Hill, or 
directly related supporting uses, within the entire rented or leased space. Exceptions 
may be allowed by the Director for commercial uses that are located at the pedestrian 
street level, or within campus buildings where commercial/retail services that serve 
the broader public are warranted.  
 

Sabey and Swedish Medical Center (“Swedish”) have determined it is not adminsitratable for the 
following reasons:   
 

1. The use condition is not administrable because it is illegal.   
2. Even if it were legal (which it is not), the Use Condition is not administrable because it 

conflicts with SMC 23.69.008.   
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3. Even if it were legal (which it is not), the Use Condition is not administrable because it 
ignores most hospital uses conducted at Swedish Cherry Hill.   

4. Even if it were legal (which it is not), the Use Condition is not administrable because it 
relies on undefined standards. 

5. The Use Condition is not administrable because it impermissibly regulates based on the 
identity of the user, rather than the nature of the use. 

 
Each of these concerns is addressed in detail below. 
 
1. The Use Condition is not administrable because it is illegal. 
 
SMC 23.69.008 already defines permitted uses in the MIO:   

All uses that are functionally integrated with, or substantively related to, the central mission 
of a Major Institution or that primarily and directly serve the users of an institution shall be 
defined as Major Institution uses and shall be permitted in the Major Institution Overlay 
(MIO) District. 

Under SMC 23.69.030, a Master Plan has three components, and only three components:  the 
development standards component, the development program component and the transportation 
management program component.  “Use” is not a component of a MIMP and there is nothing in 
23.69 that authorizes the Director, the Hearing Examiner or the Council, through a quasi-judicial 
proceeding, to re-define uses permitted within an MIO.  Use is exclusively regulated by SMC 
23.69.008. 

Under SMC 23.76.056, the “Council's decision to approve, approve with conditions, remand, or 
deny the application for a Type IV Council land use decision shall be based on applicable law and 
supported by substantial evidence in the record.”  Contrary to the requirements of the MIO Code, 
the Committee proposes to adopt a Use Condition that is in violation of applicable law and is not 
supported by substantial evidence in the record.  As you know, a local government’s decision is not 
supported by substantial evidence if it is based on “vehement opposition” of residents and property 
owners or their “improper or unsupported concerns.”  Seattle SMSA Ltd., Pshp. v. San Juan County, 88 
F. Supp. 2d 1128, 1131-1132 (1997).    

The record illustrates that the present application of  SMC 23.69.008 effectively regulates uses within 
the Cherry Hill MIO.  Andy Cosentino, the Vice President of the Swedish Neuroscience Institute, 
Swedish physicians, and representatives of LabCorp and the NW Kidney Center all testified to the 
functional and necessary relationship between a broad array of parallel services to treat complex 
disease, many of which are provided by Sabey’s tenants.  For example, services such as imaging, 
diagnostic lab, pathology, oncology, radiation, rehabilitation, speech and physical therapy, social 
services may be needed to properly treat a patient.  In addition, experimental protocols are often 
used, requiring research scientists and their equipment to be located on the immediate campus.  
Sabey embraces the co-location model and has a 14-year history of locating institutional uses on the 
Swedish Cherry Hill campus; accordingly, it only leases spaces that support the services vital to 
integrated care at Swedish Cherry Hill, in full compliance with SMC 23.69.008.  Cosentino 
Testimony.   No evidence contradicting this conclusion was provided at the hearing.    
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Moreover, state law prohibits the City Council from altering the type of land use permitted in the 
MIO through a project review and quasi-judicial proceeding. RCW 36.70B.030(3).  The only way to 
legally adopt the Use Condition is as an amendment to the text of SMC 23.69.008, pursuant to the 
provisions of SMC 23.06.010 and Chapter 23.76 SMC.  The Use Condition is in reality a text 
amendment to the Land Use Code.  It is illegal and ultra vires for the Council to attempt to effect a 
text amendment through adoption of a MIMP.   
 
2. Even if it were legal (which it is not), the Use Condition is not administrable because 

it ignores most hospital uses conducted at Swedish Cherry Hill. 

The Use Condition provides, in part: 

No portion of any building on Swedish Cherry Hill’s campus shall be rented or leased to 
tenants except those who provide medical care that is functionally integrated with or 
substantively related to medical services provided by Swedish Cherry Hill . . . . 

“Medical services” is a defined term under the Land Use Code.  It is defined as “a commercial use in 
which health care for humans or animals ("animal health services") is provided on an outpatient 
basis, including but not limited to offices for doctors, dentists, veterinarians, chiropractors, and 
other health care practitioners, or in which mortuary or funeral services are provided.”  

Swedish Cherry Hill is a hospital, which under the Land Use Code is “an institution that provides 
accommodations, facilities and services over a continuous period of twenty-four (24) hours or more, 
for observation, diagnosis and care of individuals who are suffering from illness, injury, deformity or 
abnormality or from any condition requiring obstetrical, medical or surgical services, or alcohol or 
drug detoxification.” 

Medical services are a subset of the array of activities that are permitted to occur at a hospital. But 
the Use Condition limits third-party uses to those that are related to “medical services” provided by 
Swedish Cherry Hill.  Therefore, the Use Condition would prohibit third-party uses related to the 
majority of hospital uses conducted at Swedish Cherry Hill.   

3. Even if it were legal (which it is not), the Use Condition is not administrable because 
it relies on undefined standards. 

The Use Condition provides, in part: 

No portion of any building on Swedish Cherry Hill’s campus shall be rented or leased to 
tenants except those who provide medical care that is functionally integrated with or 
substantively related to medical services provided by Swedish Cherry Hill . . . 

The current Code provision regarding uses in the MIO Boundary, SMC 23.69.008, is clear and 
ensures that all uses within the MIO boundary are “functionally integrated with, or substantively 
related to, the central mission of a Major Institution or that primarily and directly serve the users of 
an institution.”  

Instead of relying on this Code provision, the City Council has proposed a conflicting Use 
Condition with a number of unclear and undefined terms.  Under the Use Condition, third-party 
tenants are restricted to providing “medical care” that is functionally integrated with or substantively 
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related to medical services provided by Swedish Cherry Hill, or “directly related supporting uses.”  
“Medical care” is not a term otherwise used or defined in the Land Use Code.  “Directly related” is 
not a term otherwise used or defined in the Land Use Code.  “Supporting uses” is not a term 
otherwise used or defined in the Land Use Code.   

Presumably, these new terms have meanings different from similar terms otherwise used in the Land 
Use Code, such as “functionally integrated,” “substantively related,” “medical services,” and 
“hospital.”   

Because the Use Condition relies on terms and standards not defined in the Land Use Code, it will 
create confusion and uncertainty in administering the condition, as an applicant and City staff alike 
will struggle to understand the Use Condition, the meaning of “medical care,” “directly related,” and 
“supporting uses,” and the very clear existing Code provision regarding allowed uses in an MIO 
Boundary. 

4. Even if it were legal (which it is not), the Use Condition is not administrable because 
it conflicts with SMC 23.69.008. 

For the same reasons stated above, the Use Condition would require the Director of SDCI to 
implement two conflicting standards for permitted uses in the Cherry Hill MIO.  Such 
implementation will result in an inconsistent and unpredictable application of the Use Condition and 
SMC 23.69.008.  The permitted use language of SMC 23.69.008 is mandatory:  such uses “shall be 
permitted in the Major Institution Overlay (MIO) District.”  The Code does not provide that the 
uses permitted in a MIO are somehow conditional, based on compliance with other MIMP 
conditions.  Accordingly, the Director would be legally required to comply with the permitted use 
provisions of SMC 23.69.008, and to the extent the Use Condition conflicts with this madate, it 
would be unenforceable and impossible to administer. 

5. The Use Condition is not administrable because it impermissibly regulates based on 
the identity of the user, rather than the nature of the use. 

The Use Condition would create two categories of users at Swedish Cherry Hill and apply different 
permitted use regulations to each category.  Uses undertaken by Swedish would be reviewed under 
SMC 23.69.008 to determine their permissibility, while uses undertaken by parties other than 
Swedish would be reviewed under the Use Condition to determine their permissibility.  This 
structure violates the equal protection clause of the State and Federal Constitutions and was 
specifically rejected in the Goldie London case, attached to this memorandum for your convenience. 

In the mid-1980s, the City was a defendant in a case involving a similar question —whether an 
independently-operated institutional use may be established within, and subject to the same zoning 
regulations as, a campus owned and operated by another institution.  At issue in Goldie London were 
the City’s “Major Institution Ordinances,” which established a system of dual zoning classification 
for major institutional campuses.  Property within the defined boundaries of a major institution that 
was owned by or affiliated with that institution received an “institutional” zoning designation that 
permitted deviation from height and other development standards in the underlying zone.  Property 
not owned by the institution or its affiliate was subject to standard zoning requirements, regardless 
of whether an institutional use was established on the property.  In other words, the City’s Land Use 
Code sought to impose regulations based on the identity of the institutional user, rather than on the 
use itself. 
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The King County Superior Court found that the City had violated Ms. London’s constitutional 
rights by regulating her boarding home use based on “ownership” rather than the services she 
provided.  In response, the City amended its Major Institutions Code and ceased the illegal practice 
of regulating institutional uses based on the identity of the operator.  See SMC 23.69.008.A 
(“Permitted Major Institution uses shall not be limited to those uses which are owned or operated by 
the Major Institution.”).   

The City lost this case almost 30 years ago, and the City will lose it again if it proceeds with adoption 
of the Use Condition. 

Conclusion 

The proposed Use Condition will be impossible to administer because it is illegal, contrary to the 
Major Institution Ordinance, in excess of the City Council’s authority, in direct conflict with SMC 
23.69.008, ignores most hospital uses undertaken by Swedish at Cherry Hill and relies on terms that 
are undefined and confusing.  Further, imposition of the Use Condition would violate the 
constitutional rights of the owners, as the City is well aware from prior litigation.  In view of the 
clear language of the Land Use Code and this prior litigation, the adoption of the Use Condition 
would made with knowledge of its unlawfulness and that it was in excess of lawful authority, or that 
should reasonably have been known to have been unlawful or in excess of lawful authority.  The 
City Council should decline to adopt the Use Condition. 

 





















 

City of Seattle 
Edward B. Murray, Mayor 
________________________________ 

Department of Construction and Inspections 
        Nathan Torgelson, Director 
 
 
 

April 1, 2016 

 

 

Mr. Ketil Freeman 
Seattle City Council Central Staff 
Sent by email to Ketil.freeman@seattle.gov 

 

RE:  CF 311936, Swedish MIMP 

 

Dear Mr. Freeman: 

Thank you for the opportunity to review draft conditions.  SDCI would like to specifically respond to 
condition two on page 2.    First, it appears that Council is attempting to limit the types of institutional 
uses permitted outright on this campus by conditioning the tenants that can rent or lease space on the 
Swedish Cherry Hill Campus.   SDCI suggests that the condition be more specific about what institutional 
uses are permitted at this site or what institutional uses are not permitted.  SDCI believes that the 
condition as proposed is too general to limit the permitted uses any more than the current language for 
permitted institutional uses.  For example, how will SDCI determine what medical care is functionally 
integrated with or substantively related to medical services provided by Swedish Cherry Hill, or directly 
related supporting uses, within the entire rented or leased space?  With this very broad and 
interpretable language it is unclear that uses on site currently would look any different in the future.   

Second, SDCI does not review and approve leases or have any procedural means for conducting such 
review.  To comply with this condition as proposed the institution would need to submit for review and 
approval all lease agreements prior to leasing or risk an enforcement action.  This seems impractical 
without a permit process, as well as cumbersome and unsustainable through the life of the MIMP (25 – 
30 years).  If the intent is to limit uses this should be part of the permit review and approval process not 
tied to lease agreements. 

Third, the condition states that exceptions may be allowed by the Director for commercial uses that are 
located at the pedestrian street level, or within campus buildings where commercial/retail services that 
serve the broader public are warranted. What is meant by the broader public?  What standards or 
criteria will SDCI apply to ensure the commercial/retail use is warranted? Could this be a Whole Foods? 
It will be difficult for SDCI to deny a permit based on this language since it contains very broad and 
interpretable terms. 
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Thank you for the opportunity to comment. 

 

Stephanie Haines 
Land Use Planner 
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Mr. Ketil Freeman 
Seattle City Council Central Staff 
Sent by e-mail to Ketil.Freeman@Seattle.gov 
 

Re:    CF 311936, Swedish MIMP 

Comments regarding administrability of recommended conditions: 

 

Dear Mr. Freeman: 

Thank you for forwarding draft recommendations and for the opportunity to comment on the 
administrability of the proposed conditions. 

These are comments submitted on behalf of the Squire Park Community Council. 

I believe that the draft conditions are in two general categories.  

1. Uses 

In Conclusions 7 and 17 of the draft are recommendations intended to create additional conditions on 
the uses permitted in future MIMP development. 

Under “Major Institution Uses”, the draft of the Council Committee states, in paragraph 2: 

“No portion of any building on Swedish Cherry Hill’s campus shall be rented or leased to tenants except 
those who provide medical care that is functionally integrated with or substantively related to medical 
services provided by Swedish Cherry Hill, or directly related supporting uses, within the entire rented or 
leased space.  Exceptions may be allowed by the Director for commercial uses that are located at the 
pedestrian street level, or within campus buildings where commercial/retail services that serve the 
broader public are warranted.” 

This condition contains language that is closely related to a condition contained in the recent Childrens’ 
Medical Center MIMP:  (In the Children’s MIMP,  Ordinance 123263, MIMP Condition 18:  “No portion of 
any building on Children’s extended campus shall be rented or leased to third parties except those who 
are providing pediatric medical care, or directly related supporting uses, within the entire rented or 
leased space. … .”) 

In the Children’s Medical Center MIMP the intent and effect of the language was to proscribe some 
kinds of possible uses.  If there was a similar intent here, which it appears there was, the language of the 
proposed conditions in this case create ambiguity and uncertainty. 

It is stated in the final sentence of Conclusion 7 of the draft, by way of introduction to the additional 
condition quoted above, the following: “However, to ensure that uses developed under the MIMP are 
institutional in nature, additional conditioning is warranted.”  (emphasis added) 



The Land Use Code already requires that all uses within the Major Institution Overlay be “institutional in 
nature”.  If the intent of the condition in Conclusion 19 is to further refine the extent of uses that may 
be allowed, (as was the apparent intent in the Children’s MIMP) the final sentence in Conclusion 7 
negates that.  If the intent of the condition in Conclusion 19 is to state that all future uses within the 
Swedish MIO must be institutional uses, it is superfluous, as the Land Use Code requires that in any case 

If the intent of the proposed recommendation is to put some additional limits on future uses, then it 
would be clearer to all parties --- the Department, the institution, the Sabey Corporation, and the public 
--- if that is stated.  The final sentence of Conclusion 7 should be substituted with language such as:  “To 
ensure that uses developed under the MIMIP are directly and exclusively related to the central mission 
of Swedish Medical Center, additional conditioning is warranted.” 

An additional problem with administrability is created by copying the terms used in the Children’s MIMP 
and limiting the provision to buildings “rented or leased”.   As is clear from the record here, the Swedish 
Cherry Hill campus is different from Children’s.  Uses have been established on the Cherry Hill campus 
through sales and other devices.  A reference to “leasing and renting” in the context of the Swedish 
Cherry Hill campus does not accomplish the apparent goal. 

 If the City Council intends to describe a limitation that is effectively administrable, then the condition 
should eliminate the reference to “leasing and renting” and, instead, state that “no portion of any 
building or site on Swedish Cherry Hill’s campus shall be occupied except by those who provide medical 
care that is functionally integrated with or substantively related to medical services provided by Swedish 
Cherry Hill, or directly related supporting uses within the entire space.” 

The attempt by the Council Committee to fashion a limitation on future uses that is similar to the 
condition stated in the Children’s MIMP is entirely fair and appropriate.  However, in order for the 
limitation to be administrable it is necessary to use more detailed and precise language that will have a 
greater likelihood of having a meaning that is understood to have a common meaning by all parties. 

Within the meaning of the words suggested by the current draft, in the future would the Northwest 
Kidney Center be included in the recommended language?  The Sabey Corporation and Swedish believe 
that the Northwest Kidney Center is an institutional use allowed by the Land Use Code because some of 
the patients of the Kidney Center are also patients of Swedish physicians.  

In the future would a use like the Laboratory Corporation offices be included?  The Sabey Corporation 
and Swedish believe that the LabCorp offices are allowed because some of the services provided by 
LabCorp in its Cherry Hill offices benefit patients of the Cherry Hill hospital and physicians. 

Within the meaning of the draft language would  future uses similar to the research uses Children’s 
Medical Center recently proposed to be located in a 13-story building in South Lake Union be 
permissible? 

If it is the intention of the City Council to place some limits on future expansion, and if the vehicle for 
doing so is to limit the kinds of uses, then precise and detailed language is necessary for administrability. 
(This is opposed to height limits, which might accomplish the same results while being easier for the 
Department, the institution, and the public to understand and accept as having a common meaning.) 



Finally, in regards to administrability is this issue:  There is no clear mechanism for the Department to 
render a decision on whether or not a future use proposed by the institution is allowed, or not, within 
the meaning of the MIMP.  There is no process for the public to know that such a decision has been 
made or is about to be made. 

In the past, uses have been put in place on the Swedish Cherry Hill campus, ---Laboratory Corporation, 
Northwest Kidney Center, for example,  --- without any apparent decision by the Department (then DPD) 
related to whether or not the proposed uses were consistent with the Land Use Code.   

If it is the intent of the City Council to create an enforceable decision making process by the Department 
of Construction and Inspection --- a process that is open and transparent, then that process must be 
clearly defined.  In order for the proposed limitation on future uses to be administrable, there must be a 
requirement that a decision be made and the public be notified, with an opportunity to appeal. 

 

2.  Transportation Management Plan 

The draft recommendations state that the SOV rate begin at 50% and “be reduced by 2 percent every 
two years” for the next 18 years.  Presumably the intent is that the SOV rate be reduced by “two 
percentage points” every two years and not 2 percent every two years. 

 

Thank you for your consideration. 

 

Bill Zosel 

For the Squire Park Community Council 
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M E M O R A N D U M 
 

TO:  Seattle City Council 

 

FROM: Claudia M. Newman, Bricklin & Newman, LLP 

  On behalf of Squire Park Community Council 

 

DATE:  April 20, 2016 

 

RE: Swedish Cherry Hill MIMP  

Additional Memorandum on Proposed TMP and Leasing Conditions 

 

 

I. INTRODUCTION 

 

This memorandum is being submitted on behalf of Appellant Squire Park 

Community Council in response to Ketil Freeman’s April 13, 2016 request regarding 

proposed TMP conditions being considered by the City Council’s Planning, Land Use and 

Zoning Committee (the “Committee”). In response to that request, this memo addresses 

issues that were raised by the Applicant in its Memorandum from Joseph A. Brogan and 

Jack McCullough to Ketil Freeman (April 1, 2016) that were outside of the scope of 

administrability of the proposed conditions. Specifically, Squire Park addresses herein the 

Applicant’s contentions that the recommended conditions related to the TMP are 

unsupported by the record and/or violate various state and local laws. A copy of the 

Recommended TMP Conditions is attached to this memo as Attachment A for ease of 

reference. 

 

My overall response is that the applicants’ arguments on all of these issues are 

baseless and largely come across as scare tactics more than credible legal claims – the 

Seattle City Council has the discretion and legal authority to impose the proposed TMP 

conditions as is explained below. My rebuttal below just scratches the surface in refuting 

their claims – I would have gone into greater depth and detail but for the short time frame 

we had to prepare a response to the both the April 1, 2016 memo and the Proposed MIO 

Height conditions. I suspect that the City attorneys, whom I know are intimately familiar 

with RCW 82.02.020 and substantive due process, will have more to add on those issues.   

 

A. Swedish and Sabey have raised new legal issues that were not presented to 

the Hearing Examiner below  

 

The arguments in Mr. Brogan and Mr. McCullough’s April 1, 2016 memo are new 

arguments.  Swedish and Sabey did not argue that SEPA does not support the imposition 

of a 32% SOV goal during the hearing before the Hearing Examiner. Nor did they argue 

that a requirement that certain SOV goals be met before building permits can be approved 

was ultra vires and would violate RCW 82.02.020 below.    
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This is significant because the record is now closed. Appellants are placed in the 

impossible position of responding to completely new legal arguments after the record has 

closed and, therefore, we have no opportunity to submit evidence in response to the new 

arguments. And the fundamental premise underlying the Applicants’ arguments is that the 

“evidence in the record” doesn’t support the City Council’s proposed conditions.  

Obviously, Appellants would have submitted the evidence necessary to rebut these legal  

arguments if Swedish and Sabey had made these arguments before the Examiner in the 

first place.    

 

The idea that the Council should reject potentially critical and effective mitigation 

of this proposal based on a contention that the evidence below didn’t support it should not 

be the end of the conversation. The Council should allow the Appellants to supplement the 

record with evidence necessary to respond to these new arguments. Simply rejecting the 

condition outright would not only be unfair, it would violate Appellants due process rights 

to present the evidence necessary to support requiring those conditions.   

 

B. The Requirement for a 32% TMP SOV Goal is Supported by the Evidence 

in the Record 

 

The Applicant has created a false narrative about the testimony on the 32% SOV 

rate in the Proposed TMP Conditions. Swedish and Sabey’s attorneys state in their memo 

that “there is no evidence in the record” supporting the proposed 32% TMP SOV goal. See 

Memorandum from Joseph A. Brogan and Jack McCullough to Ketil Freeman (April 1, 

2016) at 1. That is simply not true.  

 

The Citizens’ Advisory Committee (CAC) Majority Report is “evidence.”  In fact, 

that “evidence” has significant weight in this MIMP review process. The CAC Report was 

the result of 36 public meetings and a review of volumes of reports and letters regarding 

the Swedish Cherry Hill MIMP Proposal. Among other things, the CAC Report concluded 

that the Institution’s SOV goal should be 32%, within twenty-five years because “[o]ther 

nearby institutions are already achieving SOV rates in the 25 to 35% range. CAC Final 

Report and Recommendation at 31. According to the CAC’s review, Swedish Cherry Hill 

is the outlier.  It has consistently been out of compliance with its existing SOV goal. The 

CAC concluded that Swedish Cherry Hill should not benefit from its non-compliance and 

instead should be subject to an aggressive program to bring its SOV use rates more in line 

with those of similar nearby institutions.  Id.  

 

Based on the evidence, one could argue that the City Council would be lenient in 

requiring a 32% SOV rate to be achieved only after twenty five years. Virginia Mason 

Medical Center, for example, achieved at least six years ago, a SOV rate of 27%. Finding 

of Fact 62 of Virginia Mason MIMP, Seattle City Council Ordinance 124403. The SOV 

rate goal of that MIMP, determined by the City Council is to maintain a rate of less than 

30%.  That shows that this is, by no means, an unreasonable requirement.   

 

  Swedish and Sabey also mischaracterized the testimony of Ross Tilghman, a 

transportation expert who testified on behalf of Washington CAN at the SEPA hearing. At 
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the outset, it is critical to recognize that Ross Tilghman’s oral testimony was limited solely 

to the issue of adequacy of the FEIS – he did not testify about the final MIMP, nor did he 

testify about substantive SEPA authority. Therefore, the Applicant’s claim that he “never 

justifies or even recommends a lower TMP SOV goal” is misleading – the issue presented 

here in this memo wasn’t even within the scope of his testimony.
1
 We don’t know for sure 

how Mr. Tilghman would respond directly to this new legal argument being presented by 

the Applicant. Mr. Tilghman did touch on the SOV rate issue, but the Applicant incorrectly 

leaves the impression that all he did was question whether the 38% goal was achievable. 

That was speculation.  We don’t know what he would testify if pressed on this specific 

issue to the extent that it’s being pursued now. What they also fail to mention is that Mr. 

Tilghman testified that while a SOV rate reduction of a few percentage points might not 

have a large impact on reducing corridor congestion, it would have a much greater impact 

on traffic in the immediate neighborhood. The six percentage point difference will disperse 

as distance from the campus increases. However, immediately surrounding the campus, the 

entire impact of that six percentage point would be felt.    

 

Mr. Tilghman also testified that, in addition to the impact of additional moving 

vehicle traffic, each additional percentage point for the SOV goal represents mitigation of 

additional impacts related to parking --- both on-street parking and structured parking.  Id.  

According the MIMP (page 74) the current on-campus off-street parking supply consists of 

1,510 parking spaces.  The proposed campus development would, according to page 56 of 

the MIMP result in approximately 2,245 parking spaces --- an increase of almost fifty 

percent.  One of the locations for which there is planned a large new parking garage is the 

18
th

 Avenue portion of the campus, immediately adjacent to the backyards of the Single 

Family zone on 19
th

 Avenue.  For those residents, and for many others who live in the 

immediate vicinity, if the parking garage were to be not as big as planned, and if the 

increase in the number of cars were limited by even just a few, this would be meaningful. 

 

The sole basis for the 38% figure is that “38% is similar to recent years’ (SOV rate) 

attainment of Children’s Hospital.”  (John Shaw, DPD traffic staff, Testimony).  Therefore, 

the support for the a SOV rate of 38% for Swedish Cherry Hill by the year 2041 is that 

Children’s Hospital achieved that rate in 2014.  It is entirely reasonable for the City 

Council to conclude that the rate of 32% is achievable within 25 years considering 

Children's achieved that rate at least two years ago, and Virginia Mason achieved 28% 

several years ago.   

 

Other evidence in the record showed that Swedish Cherry Hill currently has 56%-

58% of its employees commuting by single occupant vehicles.  Consequently, it fails to 

meet Seattle’s code-minimum requirement of no more than 50% SOV, and it falls far short 

of the performance at other major institutions, including Seattle University and Children’s 

                                                 
11

  When another Appellant, Washington CAN, attempted to submit Ross Tilghman’s written 

testimony on the Final MIMP issues, the Examiner excluded his written testimony on the basis that only 

those affected by the proposal could submit testimony on the Final MIMP. Appellants objected to this ruling 

on the grounds that Ross Tilghman was an expert who had been hired by Appellants and Appellants were 

affected by the proposal, but the Examiner prohibited his written testimony despite that argument.  She also 

excluded the written testimony of another expert hired by Appellants, Dr. Sharon Sutton.   
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Hospital. To date, Swedish has been unable or unwilling to reduce its SOV goal to 

something less than 56%.  While the Hearing Examiner required an eventual 38% SOV 

rate, it gives Swedish Cherry Hill 25 years to reach that level. The Proposed TMP 

Condition requiring that they meet certain goals before adding more square footage and 

increasing traffic in the area is appropriate in light of this evidence.   

 

Swedish and Sabey argue that they should be granted a higher SOV rate than 

institutions such as Virginia Mason because Swedish Cherry Hill is in a residential 

neighborhood that is not robustly served by transit, particularly rapid transit. If the Council 

accepted this argument - Rather than this being a reason for the City Council to grant an 

unusually high SOV rate, the City Council should render a decision that would result in 

some reasonable limits on future development, such as by lower height limits on the so-

called “western block” along 15
th

 Avenue, as recommended by the CAC. 

 

C. The City Has Legal Authority to Require a 32% TMP SOV Goal Via Its 

SEPA Substantive Authority 

 

The applicant’s contention that SEPA does not allow the City to require a 32% 

SOV goal as mitigation for traffic impacts is baseless. The SEPA policies and regulations 

authorize the City Council to condition the Swedish MIMP proposal with a Transportation 

Management Plan to mitigate significant traffic and transportation impacts. That TMP can 

include a 32% SOV goal.   

  

The Swedish Cherry Hill MIMP FEIS concluded that the traffic and transportation 

generated by the Swedish Cherry Hill expansion will cause significant adverse impacts to 

the surrounding community. See FEIS 3.7-58; 3.7-59. The FEIS states: 

 

[The] added congestion [from the proposal] would contribute 

to measurably poor performance of the transportation 

network, in terms of increased delays along several of the 

corridors and at some specific intersections.  The increase in 

traffic and pedestrian and bicycle activity due to 

development would result in more conflict points and 

increased hazards to safety.  The increase in traffic volumes 

for Alternatives 8, 11, or 12, and the resultant impacts on 

traffic operations are considered significant unavoidable 

adverse impacts. 

 

FEIS at 3.7-58.  Several intersections in the neighborhood will be degraded to LOS 

F because of the traffic introduced into the area by the project. FEIS at 1-10; 1-11. The 

FEIS states that, although Swedish can try to implement strategies to reduce its overall 

traffic, the traffic volumes will still cause significant impacts.  Id.  The FEIS concludes that 

“the increase in Swedish Cherry Hill’s traffic along the street system, even with a 

successful TMP, may result in an increase in traffic and related congestion that could be 

considered significant.”  
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The SEPA substantive mitigation regulations state, in relevant part:  

 

R. Traffic and Transportation. 

 

1. Policy Background. 

 

a. Excessive traffic can adversely affect the stability, safety 

and character of Seattle's communities. 

 

b.  Substantial traffic volumes associated with major projects 

may adversely impact surrounding areas. 

 

... 

 

d. Seattle's land use policies call for decreasing reliance on 

the single occupant automobile and increased use of 

alternative transportation modes. 

 

… 

 

2. Policies. 

 

a. It is the City's policy to minimize or prevent adverse 

traffic impacts which would undermine the stability, safety 

and/or character of a neighborhood or surrounding areas. 

 

… 

 

c. Mitigation of traffic and transportation impacts shall be 

permitted whether or not the project meets the criteria of the 

Overview Policy set forth in SMC 25.05.665. 

 

... 

 

i. Mitigating measures which may be applied to projects 

outside of downtown may include, but are not limited to: 

 

… 

(G)  Transportation management plans. 

 

ii. For projects outside downtown which result in adverse 

impacts, the decisionmaker may reduce the size and/or scale 

of the project only if the decisionmaker determines that the 

traffic improvements outlined under subparagraph R2fi 

above would not be adequate to effectively mitigate the 

adverse impacts of the project. 

https://www.municode.com/library/wa/seattle/codes/municipal_code?nodeId=TIT25ENPRHIPR_CH25.05ENPOPR_SUBCHAPTER_VIISEAGDE_25.05.665SEPOVE
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SMC 25.05.675.R.   

 

In addition to that authority, the City Council has explicit SEPA authority to 

condition a project to mitigate the effects of development in an area on parking via a 

“transportation management program” or “incentives for the use of alternatives to single-

occupancy vehicles.”  SMC 25.05.675.M.2.d.  

 

Therefore, the City Council has the legal authority to require that Swedish adopt a 

Transportation Management Plan under SEPA to address the significant impacts to traffic 

and transportation caused by its development. The condition requiring a Single Occupancy 

Vehicle (SOV) goal of 32% in 25 years is part of the Transportation Management Plan 

being required. The City code explicitly allows the City to require an SOV rate below 

50%.  SMC 23.54.016.C.1. It is, clearly, within the scope of authorized SEPA mitigation.  

 

The Applicants take this to a molecular level and argue certain details of a TMP 

can be either within or outside of SEPA authority. Despite that the code explicitly allows 

it, they argue that the City doesn’t have SEPA authority to include a Single Occupancy 

Vehicle (SOV) goal of 32% in the TMP because the SOV goal of 32% is not “attributable 

to the identified adverse impacts of its proposal.”  See Sabey/Swedish memo at 3 citing 

SMC 25.05.660.A.4.  Their argument misreads and misapplies SMC 25.05.660.A.4. The 

question is whether the SOV 32% goal condition is attributable to some type of impact 

caused by the development. The answer is clearly yes: it is attributable to the significant, 

adverse traffic impacts caused by the project. The Applicants turn this single phrase into a 

requirement for a laser specific evidentiary basis to justify a decrease of the 38% SOV rate 

to a 32% SOV rate. But SMC 25.05.660.4 doesn’t even say that.  But even that provision 

did say that specific evidence was required to justify this specific aspect of the TMP, the 

evidence in the record clearly supported applying a 32% SOV rate to this proposal as I 

explained above.  

 

Next the applicant argues that mitigating conditions must be “reasonable and 

capable of being accomplished.” SMC 25.05.660.A.3.  The evidence at the hearing showed 

that the 32% SOV rate is reasonable and capable of being accomplished in 25 years. The 

Applicant is suggesting that it would be unreasonable for the City Council to require a 

SOV rate that in 25 years will still be greater than what the City Council has already 

required of Virginia Mason. This argument makes no sense in light of the evidence.   

 

Ultimately, if the applicant was right and the 32% SOV rate is not capable of being 

accomplished, then the City Council has clear legal authority to reduce in the size and/or 

scale of the proposal to mitigate traffic and transportation impacts. SMC 25.05.675.R.2.f.ii.  

Therefore, if it a 32% SOV goal will not work to mitigate the impacts, then the City 

Council should decrease the size and/or scale of the proposal to mitigate the traffic and 

transportation impacts.  
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D. The Proposed Condition Requiring Achievement of Certain SOV Goals 

Prior to Issuance of Future Building Permits Is Not Ultra Vires, Nor Is It an 

Improper Legislative Text Amendment 

 

The Applicants’ argument against the proposed condition that Swedish shall 

achieve a certain SOV rate prior to the approval of building permits does not instill much 

confidence in their desire to actually achieve the SOV rate goals in their TMP. This is 

especially concerning in light of its persistent failure to achieve better than 56%-58% SOV 

rates now. Considering that the evidence showed that Swedish has been unable or 

unwilling to reduce its SOV goal to something less than 56%, it is entirely reasonable to 

require that Swedish meet the new goals before it is allowed to add more square footage 

and more traffic impacts into the area. Their apparent foregone conclusion that they won’t 

be able to obtain building permits because they don’t expect to reach the goals in their 

TMP doesn’t bode well for success of that Plan. Yet again, therefore, we remind the 

Committee that there is another option: if failure of that mitigation is so inevitable, the City 

should mitigate traffic and transportation impacts by reducing the size and/or scale of the 

proposal to per SMC 25.05.675.R.2.f.ii.    

 

The Applicants’ suggestion that this proposed condition is ultra vires and an 

improper text amendment is completely off base. The Seattle Code clearly and 

unambiguously gives the City Council the authority to mitigate impacts in this manner. 

The City Council has the authority to adopt the Proposed TMP Conditions per SEPA 

substantive regulations, per SMC 23.69.030.F, and per SMC 23.69.025, SMC 23.69.002; 

SMC 23.69.032.E.2.  Frankly, the City has the authority to adopt those conditions per the 

code provision relied on by the Applicants, SMC 23.54.016.C.1, as well.   

 

The Applicant’s contention that the City Council’s authority to adopt a certain 

TMP is somehow limited by SMC 23.54.016 is not a credible argument. Even if you 

bought their argument that only the Director has authority under that provision (which 

makes no sense in light of the way that the MIMP process for approval works), the MIMP 

regulations state that outside of and independent of SMC 23.54.016, the City Council must 

ensure that the TMP includes, “at a minimum, specific institutional programs to reduce 

traffic impacts and to encourage the use of public transit, carpools, and other alternatives to 

single occupant vehicles.”  See SMC 23.69.030.F. That clearly allows a program that does 

not allow additional square footage until and unless the institution has proven that the TMP 

program to reduce traffic impacts and encourage alternatives to single occupant vehicles 

has been proven successful. That provision gives the City Council the authority to adopt 

the Proposed TMP Conditions. That provision also makes it clear that SMC 23.54.016 

contains the minimum requirements for a TMP, it doesn’t in any way limit the authority of 

the City Council to adopt specific mitigation when it is approving a Final MIMP.   

 

This condition is not “punitive” and it is not, by any means, an improper legislative 

amendment to the Major Institutions Code. This is a reasonable requirement that will 

require the developer to meet mitigation requirements prior to adding additional traffic 

impacts and additional square footage to the institution. The applicant’s suggestion that 

this requirement somehow requires an amendment to the City of Seattle Code has no 
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credibility. The City Council has legal authority to mitigate this proposal with the 

Proposed TMP Conditions. 

 

E. There is No Evidence to Show That the Proposed TMP Condition is 

Unprecedented 

 

The Applicant contends that the proposed TMP condition is “unprecedented.”  

There is nothing in the record to support this statement.  The sole “evidence” is based on 

Ms. Selzig’s testimony that she herself hadn’t seen it before. That doesn’t support a claim 

that it’s “unprecedented.” Furthermore, the fact that something hasn’t been done before is 

hardly a reason not to do it now. If that were a viable argument, the City would be barred 

from applying new methods for mitigation to any projects. That approach would 

completely undermine any attempt at progress and improvement in mitigation strategies. 

 

F.  The Proposed TMP Conditions Do Not Violate RCW 82.02.020 or 

Swedish’s Due Process Rights 

 

Swedish and Sabey argue that RCW 82.02.020 prohibits the City from imposing 

charges (in kind or dollars) through its proposed TMP conditions that are not supported by 

the record and where the proposed conditions are not reasonably necessary to mitigate a 

specific, identified element of the Master Plan.  Isle Verde Inter. Holdings, Inc. v. City of 

Camas, 146 Wn.2d 740, 753, 49 P.3d 867 (2002).  This argument fails outright because the 

evidence showed (as explained above) that the Proposed TMP conditions are reasonably 

necessary to mitigate the traffic and parking impacts of the proposal. Furthermore, the City 

has explicit authority to deny a building permit if the developer has not shown that it has 

met the SOV goals.  SMC 25.54.016.C.6.  

 

Swedish and Sabey also argue that the Proposed TMP Conditions would violate 

their substantive due process rights.  The general concept behind substantive due process 

review is reasonableness.  Robinson v. City of Seattle, 119 Wn.2d 34, 51, 830 P.2d 318 

(1992).  When presented with a substantive due process claim, Washington courts ask, 

among other things, whether a regulation is “unduly oppressive” on the property owner.  

Presbytery of Seattle v. King County, 114 Wn.2d 320, 330 (1990).  See also Robinson v. 

Seattle, 119 Wn.2d at 51. The “unduly oppressive” implies a balancing of the public’s 

interest against those of the regulated landowner. Presbytery of Seattle v. King County, 114 

Wn.2d at 331.  

 

It is inconceivable that a court would consider a condition requiring an SOV goal 

of 32% twenty-five years from now is oppressive in light of the evidence described above. 

See eg. Robinson v. City of Seattle, 119 Wn.2d at 55.  This is especially true considering 

that the City has discretion under the MIMP regulations and under SEPA to reduce the size 

of the proposal overall based on the traffic, transportation and parking impacts that this 

enormous proposal will have in the area. And, as mentioned above, the City has explicit 

authority to deny a building permit if the developer has not shown that it has met the SOV 

goals.  SMC 25.54.016.C.6. If the City approves the MIO Heights proposed by the 

Applicant, then the Applicant’s development will, as a matter of law according to the 
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FEIS, have significant adverse parking and transportation impacts. Requiring mitigation in 

the form of an SOV rate recommended by the CAC is not unduly oppressive. As 

mentioned above, “[o]ther nearby institutions are already achieving SOV rates in the 25 to 

35% range. CAC Final Report and Recommendation at 31. According to the CAC’s 

review, Swedish Cherry Hill is the outlier. It has consistently been out of compliance with 

its existing SOV goal.   

 

Swedish also claims that requiring that Swedish meet certain SOV goals before 

obtaining building permits is unduly oppressive because they are being “singled out” as the 

sole institution in the City subject to a “building moratorium” for failure to achieve TMP 

goals. There is no evidence whatsoever to support their claim that they are the “sole 

institution” in the City that has had its development subjected to this condition.  Such a 

sweeping generalization without citation is inappropriate and should be stricken.  

 

The evidence in the record showed that the requirement that Swedish meet a 

specific mitigation goal before adding more square footage is reasonably necessary to 

mitigate the significant adverse parking and traffic impacts of this enormous proposal.  It is 

not unduly burdensome to require that a mitigation plan prove successful prior to allowing 

the developer to keep adding more traffic to the area. There is absolutely no evidence in 

the record to show that the “economic loss suffered by Swedish would be extraordinary” if 

this condition is applied.  

 

In sum, the Proposed TMP Conditions would not violate RCW 82.02.020, nor 

would they violate Swedish and Sabey’s substantive due process rights.   

 

G. There is no Evidence in the Record to Support Swedish and Sabey’s 

Argument That the  Proposed TMP Condition Conflicts with or Frustrates 

the Institution’s Mission  

 

Section 5 of Swedish and Sabey’s memo should be stricken in its entirety. 

Practically every sentence in that section is a factual statement that has no basis in the 

record. That section should not be considered by the Committee at all.  That section 

contains speculation and factual testimony of the lawyers that has not been offered into 

evidence and has no basis whatsoever.  It is also irrelevant to the legal issues presented to 

the City Council overall.     
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