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 THIS DEVELOPMENT AGREEMENT (the “Agreement”) is dated as of 

_______________, 2017 and is by and between THE CITY OF SEATTLE (the “City”), a first-

class city organized under the laws of the State of Washington, and the SEATTLE ART 

MUSEUM, a Washington nonprofit corporation (“SAM”) (the “Parties”). 

 

ARTICLE 1 

Recitals 
 

The following facts and circumstances form the background of this Agreement: 

 

1. The Volunteer Park museum, constructed during the Depression (1931), served as 

SAM’s only location for half a century.  The museum building was constructed at SAM’s expense 

and donated to the City.  SAM has been the City’s tenant since then. 

 

2. With the relocation of SAM’s principal venue downtown, the Volunteer Park 

museum became the home for SAM’s internationally recognized Asian art collection and the 

building is referred to as the Seattle Asian Art Museum (“SAAM Building”). 

 

3. The City-owned SAAM Building remained in service with relatively minimal 

major maintenance and investment for decades.  The cost of such work that was done generally 

was shared between SAM and the City.  Some ten years ago, the City and SAM began collaborative 

discussions about the building’s future.  Both recognized that the museum required a very 

substantial renovation, including systems replacement, seismic stabilization and other major 

improvements. 

 

4. The City had committed some funding for construction of SAM’s Olympic 

Sculpture Park that SAM determined it would not need.  In 2007, the City and SAM entered into 

agreement under which Two Million Dollars ($2,000,000) in City funds was reallocated from the 

Sculpture Park to pay for planning and design work associated with a comprehensive renovation 

of the SAAM Building. 

 

5. That work defined a core project that would represent a comprehensive, but basic 

renovation of the SAAM Building that would cost approximately Twenty-Four Million Dollars 

($24,000,000), including the initial Two Million Dollars ($2,000,000) provided for project 

scoping.  The City and SAM came to an informal understanding that each would provide half of 

the remaining Twenty-Two Million Dollars ($22,000,000) needed to complete it. 

 

6. In 2008, the City requested that voters approve a renewal of a levy to support the 

City’s parks.  The ballot measure included Nine Million Dollars ($9,000,000) for the renovation 

of the SAAM Building.  City officials informally assured SAM that the additional Two Million 

Dollars ($2,000,000) of the City’s share of project costs would be secured later.  The voters 

approved the levy. 

 

7. With the onset of the Great Recession, both general economic conditions and 

SAM’s own challenges following the seizure of Washington Mutual conspired to postpone the 

Project. 
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8. During this time, SAM seriously evaluated whether it could sustainably continue 

to afford to operate three locations and came close to a decision to simply close and vacate the 

SAAM Building.  With the Project uncertain, the City sought SAM’s consent to reprogram for 

other City projects the Nine Million Dollars ($9,000,000) of Parks levy funds reserved for the 

Project. 

 

9. Fortunately, with the turn in the economy and SAM’s own financial recovery, it 

again resolved to undertake the renovation the SAAM Building required. 

 

10. In late 2014, the City Council adopted Ordinance No. 124571, approving an 

agreement between the City and SAM formally committing the City to provide the full Eleven 

Million Dollars ($11,000,000) it originally pledged for the basic project, subject to escalation 

consistent with any increases in construction costs.  The agreement was executed by the Parties 

and became effective in early 2015 (the “2015 Agreement”).  The 2015 Agreement also invited 

consideration of a more comprehensive project to complete the basic renovation as well as 

additional work to make the building more functional as a public museum. 

 

11. As required under the agreement, SAM formally notified the City in 2016 that it 

intended to proceed with the Project, commencing in 2017.  It also advised the City of its desire to 

undertake a larger and more comprehensive renovation.  SAM also requested and the Mayor 

agreed to seek an additional Five Million Dollars ($5,000,000) appropriation for the Project.  The 

City’s 2017 Adopted Capital Budget includes a total of Nineteen Million Dollars ($19,000,000) in 

City funding allocated for the Project. 

 

12. The Parties have determined that, as contemplated under the 2015 Agreement, a 

“larger and more comprehensive renovation” of the Museum is appropriate and desirable for a 

more sustainable art museum. 

 

13. The Parties have determined that accessing Federal Historic Rehabilitation Tax 

Credits available for the rehabilitation elements of the Project would be highly beneficial and have 

agreed to structure the Project so it may do so.  This includes the formation and involvement of 

Tax Credit Entities that will assume responsibilities under this Development Agreement while 

contracting with SAM to implement them.  The Parties intend for SAM to remain primarily 

responsible for delivering the Project to be undertaken under this Agreement, and to continue to 

operate the SAAM Building as a public museum following its completion. 

 

14. The Parties have agreed that the City’s financial commitment to the Project, 

escalated for inflation to the projected construction start date in September 2017, will be Nineteen 

Million Dollars ($19,000,000). 
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ARTICLE 2 

Effective Date; Incorporation of Documents and Materials; Definitions 

 

Section 2.1 Effective Date.  This Agreement will be effective upon the date when both 

of the following conditions are satisfied: (a) the City Council has authorized this Agreement; and 

(b) this Agreement is executed by authorized representatives of the City and SAM. 

 

Section 2.2 Incorporation of Documents and Materials.  The following documents and 

materials are attached as exhibits to this Agreement and by this reference are incorporated into this 

Agreement: 

 

Exhibit A: Site Plan 

Exhibit B: Joinder Agreement 

Exhibit C: Project Schedule 

Exhibit D: Project Budget 

Exhibit E: Fundraising Plan 

Exhibit F: Final Project Design 

Exhibit G: Contracting and Social Equity Program 

 Attachment 1:  Social Equity Plan 

 Attachment 2:  Inclusion Plan 

 Attachment 3:  Community Workforce Agreement 

 

Section 2.3 Definitions.  The following terms shall have the respective meanings set 

forth below for this Agreement. 

 

(a) “Agreement” means this Development Agreement between The City of 

Seattle and the Seattle Art Museum. 

 

(b) “City” means The City of Seattle, a Washington municipal corporation. 

 

(c) “City Indemnified Parties” is defined in Section 6.1(a). 

 

(d) “City Purchasing and Contracting Services” or “CPCS” is a division of the 

City’s Department of Finance and Administrative Services. 

 

(e) “Construction Permit” is defined in Section 5.3(d). 

 

(f) “Development Agreement Parties” or “Parties” means the City of Seattle 

and the Seattle Art Museum. 

 

(g) “Entrance Plaza” means the plaza and stairs leading to the principal entrance 

to the SAAM Building at its western façade, as shown in the “Site Plan” attached hereto as 

Exhibit A. 

 

(h) “Final Project Design” is defined in Section 5.2.1. 
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(i) “Finance Director” means the Finance Director of the City of Seattle or his 

functional successor. 

 

(j) “Lease” means the Lease for the Seattle Asian Art Museum in Volunteer 

Park by and between the City, as landlord and SAM as tenant, or, if the SAAM Building has been 

leased to a Tax Credit Entity and a Joinder Agreement executed as required under Section 3.4, the 

Lease for the SAAM Building in Volunteer Park by and between the City, as landlord, and a Tax 

Credit Entity. 

 

(k) “Museum” means the Seattle Asian Art Museum operated by SAM or any 

subsequent museum or other operator of the SAAM Building. 

 

(l) “Notice to Proceed” means the notice provided by SAM to the Project 

general contractor to commence renovation of the SAAM Building upon satisfaction of the 

requirements of Section 5.4. 

 

(m) “Parks Department” means the Department of Parks and Recreation of the 

City of Seattle. 

 

(n) “Project” means the renovation and expansion of the Seattle Asian Art 

Museum in Volunteer Park for continued use for public museum purposes. 

 

(o) “Project Budget” means the budget reflecting the cost of construction of the 

Project, including associated soft costs such as professional services and applicable taxes. 

 

(p) “Project Coordinator” is defined in Section 5.7(a). 

 

(q) “Project Manager” is defined in Section 5.7(a). 

 

(r) “Project Schedule” is defined in Section 3.5 and as shown in Exhibit C. 

 

(s) “SAM” means the Seattle Art Museum.  If the SAAM Building has been 

leased to a Tax Credit Entity and a Joinder Agreement executed as required under Section 3.4, 

“SAM” means the Seattle Art Museum as developer under contract with a Tax Credit Entity, or a 

Tax Credit Entity, as applicable. 

 

(t) “SAM Indemnified Parties” is defined in Section 6.1(b). 

 

(u) “SAAM Building” means the Seattle Asian Art Museum in Volunteer Park. 

 

(v) “Superintendent” means the Superintendent of the Department of Parks and 

Recreation of the City of Seattle or his functional successor. 

 

(w) “Tax Credit Entities” or “Tax Credit Entity” mean one or more Washington 

limited liability entities formed by SAM that would be eligible to claim or convey to others the 
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right to claim federal historic rehabilitation tax credits for the renovation of the Seattle Asian Art 

Museum in Volunteer Park. 

 

ARTICLE 3 

General Provisions 

 

 Section 3.1 Scope.  SAM will substantially restore and expand the SAAM Building 

consistent with applicable historic preservation guidelines at an estimated total cost of 

approximately Fifty-Four Million Dollars ($54,000,000). 

 

 Section 3.2 Development Agreement.  The Development Agreement Parties’ rights, 

responsibilities and obligations during design, development and construction of the Project are 

delineated in this Agreement. 

 

Section 3.3 Lease.  The Development Agreement Parties’ long-term rights, 

responsibilities and obligations during operation of the SAAM Building will be reflected in the 

Lease.  Under the Lease, SAM will be obligated to provide enumerated public benefits in the 

operation of the Museum. 

 

Section 3.4 Federal Historic Rehabilitation Tax Credits.  The City and SAM intend to 

secure the right to claim federal historic rehabilitation tax credits for the Project.  For the Project 

to be eligible for such credits, the City must lease the SAAM Building to a Tax Credit Entity.  If 

SAM has secured a firm commitment from a tax credit investor on terms reasonably acceptable to 

SAM and upon satisfaction of the conditions precedent to the issuance by SAM of its Notice to 

Proceed as provided in Section 5.4, the City, prior to the start of Project construction, will execute 

the Lease for the SAAM Building with a Tax Credit Entity and the City, SAM and a Tax Credit 

Entity will execute a Joinder Agreement substantially in the form attached hereto as Exhibit B 

under which a Tax Credit Entity joins in and assumes SAM’s rights and obligations under this 

Development Agreement.  The City agrees to execute any additional documents reasonably 

necessary to effect and otherwise cooperate in such transaction.  If SAM cannot secure a 

commitment from a tax credit investor on reasonably acceptable terms or determines it will not 

need to pursue tax credits to secure approval to issue its Notice to Proceed under Section 5.4, the 

City and SAM will execute a Lease for the SAAM Building and no Joinder Agreement will be 

needed. 

 

Section 3.5 Schedule.  SAM shall use its best efforts to start construction of the Project 

within one (1) year from the effective date of this Agreement, but in no event later than December 

31, 2018.  The current “Project Schedule” is attached hereto as Exhibit C.  The Project Schedule 

remains subject to change. 

 

ARTICLE 4 

Project Budget and Funding 

 

Section 4.1 Project Budget.  The current Project Budget (“Project Budget”) to complete 

construction of the Project is attached hereto as Exhibit D.  The Project Budget reflects the 



Att 1 – Development Agreement 

V3 

-6- 

Project’s 100 percent construction documents, as discussed in Section 5.2.1.  The Project Budget 

shall include contingencies consistent with industry standards. 

 

Section 4.2 City Direct Funding and Other City-Related Support.  The following 

represent the City’s contributions to and support for the Project: 

 

(a) Contribution.  As provided under the 2015 Agreement, the Executive will 

include the City’s contribution in the City’s proposed Capital Improvements Program for the City 

budget years 2016, 2017 and 2018 and, upon Council approval of (i) such Program, including such 

funding; and (ii) this Agreement, such funding shall be provided to the SAAM Building for its 

Project, as further provided in this Agreement.  As stipulated in the 2015 Agreement, the City’s 

contribution to the Project is Eleven Million Dollars ($11,000,000) “in 2008 dollars . . . adjusted 

for inflation to the Project start date by application of the Engineering News-Record Construction 

Cost Index using the annual 12-month average of the 20-city monthly index for the years and 

portions of years elapsed,” plus an additional Five Million Dollars ($5,000,000) in current funds  

The Parties have determined that, consistent with application of such adjustment, the City’s 

contribution to the Project shall be Nineteen Million Dollars ($19,000,000). Except as provided 

below with respect to tax credits, proceeds of the City funding may be used solely to pay or 

reimburse SAM for Project capital costs, including but not limited to the associated costs of 

planning, design, construction, fixtures and equipment. 

 

(b) Facilitating Tax Credit Transaction.  Consistent with the 2015 Agreement, 

the City concurs that claiming federal historic rehabilitation tax credits for the benefit of the Project 

is appropriate and agrees to cooperate with SAM in doing so, as further provided in this 

Agreement.  To the extent otherwise permitted by applicable law, SAM may use any source of 

Project funding, specifically including the City funding, in a manner that enables it to obtain 

private investment in the Project under Federal income tax credit programs so long as an amount 

equal to the portion of such City grant funds so applied is utilized to pay Project capital costs. 

 

(c) Reimbursement for Construction Period Utilities.  Consistent with the 

current Operating Agreement, the City shall continue to reimburse SAM for SAAM Building 

utility expenses incurred during construction of the Project, terminating upon issuance of the 

Project’s occupancy permit. 

 

Section 4.3 SAM Funding and Other SAM-Related Support. 

 

4.3.1 SAM Funds and Fundraising.  As reflected in Exhibit D, the Project Budget 

currently totals Fifty-Four Million Dollars ($54,000,000) to complete the construction of the 

SAAM Building Project, to be provided from all available sources, including the City funding and 

funding derived from tax credits, as identified in Section 4.2.  SAM will be responsible for securing 

the balance of funding needed to fully fund the Project Budget, increased or decreased as 

appropriate resulting from scope, design and schedule changes and any cost overruns, all as 

provided herein.  SAM’s fundraising commitment shall be increased to reflect the additional cost 

of any financing necessary to ensure the availability of funding as needed during construction of 

the Project (above the projected cost of any such financing reflected in the Project Budget).  SAM 

agrees to use its best efforts to secure commitments from private individuals, corporations and 
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foundations, and governmental sources (other than the City) for such funds on a schedule 

consistent with its Fundraising Plan, attached hereto as Exhibit E.  SAM’s success in achieving its 

fundraising objectives shall be evaluated by the City Finance Director when making his or her 

determinations under Section 5.4.1(b).  Such evaluation shall include review of SAM’s private 

sector donor pledges, pledge payment experience and such other relevant information the Finance 

Director may reasonably require.  SAM’s private sector donor pledges will be reviewed by the 

Finance Director under procedures to protect the confidentiality of donors and SAM donor-related 

information to the extent possible.  SAM will submit to the Finance Director a copy of the pledges 

in a form acceptable to the Finance Director, with donor names verified by the Finance Director 

but omitted from the copy submitted.  The Finance Director will approve a pledge if it is from a 

person or entity of substantial net worth in relation to the amount pledged and the Finance Director 

knows of no reason the pledge will not be honored. 

 

4.3.2 Federal Historic Rehabilitation Tax Credits.  SAM agrees to use its best 

efforts to secure federal historic rehabilitation tax credits for the Project as a feature of the 

resources SAM will bring to it, as more particularly described in Section 3.4 and the City agrees 

to use its best efforts to assist SAM in securing federal historic rehabilitation tax credit financing 

for the Project. 

 

4.3.3 SAAM Building Entrance Plaza Restoration.  The Entrance Plaza is not 

included within the SAM leasehold under the Lease.  The Entrance Plaza also needs substantial 

repair and restoration, including needed replacement of steps and lighting.  SAM and the Parks 

Department shall concur on a reasonable scope and design of such work and SAM shall complete 

the work during the course of the Project at SAM’s expense. 

 

4.3.4 Parks Department Costs.  SAM shall reimburse the Parks Department for 

the actual costs of its Project management and review responsibilities under Section 5.7, up to a 

total amount not exceeding Thirty Thousand Dollars ($30,000). 

 

ARTICLE 5 

Project Design and Construction 

 

 Section 5.1 Project Management.  Subject to the requirements of this Agreement, SAM 

shall undertake and be responsible for the management of all aspects of the design and construction 

of the Project.  SAM shall engage and manage, without limitation, project managers, architects 

and other design professionals and a general contractor with the expertise and experience necessary 

to successfully complete the project.  In conducting any construction work on the premises, SAM 

shall cause all work to be done in a good and workmanlike manner and shall comply with or cause 

compliance with all laws.  SAM shall obtain or cause to be obtained and maintain in effect, as 

necessary, all Master Use Permits (including SEPA approvals), Certificates of Approvals, building 

permits, licenses and other governmental approvals that may be required in connection with such 

work.  SAM shall complete construction of the Project substantially consistent with the Final 

Project Design, except as specifically provided herein.  SAM shall use its good faith best efforts 

to resolve issues that may arise during construction to avoid material or other changes to the Final 

Project Design that would require the approval of the Superintendent by, among other measures, 

applying contingency funding available within the Project Budget; adjusting the Project Schedule; 
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reducing costs through permissible changes to the Final Project Design and other means; and, as 

needed, committing additional funds to supplement the Project Budget. 

 

 Section 5.2 Design Review and Approval; Consistent Project Budget. 

 

5.2.1 Parks Department Design Review and Approval.  Sequential, major phase 

design documents (including schematic design, design development and permit documents) shall 

be reviewed and approved by the Superintendent, which approval shall not be unreasonably 

denied, conditioned or delayed.  The Project’s 100 percent Construction Documents are attached 

hereto as Exhibit F.  Upon the Superintendent’s approval of the Project’s 100 percent Construction 

Documents, such documents shall constitute the Final Project Design (“Final Project Design”) for 

purposes of this Agreement. 

 

5.2.2 Landmarks Preservation Board Review and Approval.  The Project design 

must be reviewed and approved of the City’s Landmarks Preservation Board.  In deference to the 

jurisdiction of the Board, the City Design Commission has declined to review the Project. 

 

5.2.3 Material Change.  Any material changes to the Final Project Design require 

the prior approval of the Superintendent.  A material change is any change estimated to cost Two 

Hundred Thousand Dollars ($200,000) or more to complete and that affects the design, function 

or utility of the Project.  SAM shall notify the Superintendent of any proposed material changes.  

Any dispute between the Parties whether a proposed change is material shall be resolved in favor 

of requiring the Superintendent’s approval.  Before SAM gives its construction contractor its 

Notice to Proceed with construction, the Parties shall develop a process under which any proposed 

material changes shall be reviewed by the Superintendent, including a timeline for such review 

designed to minimize potential delays in completing the Project consistent with the Project 

Schedule, attached hereto as Exhibit C.  Nothing in this paragraph shall be construed as limiting 

the authority of the City to approve or disapprove proposed changes to the Project when acting in 

its regulatory capacity. 

 

5.2.4 Signage.  The SAAM Building may be identified by signage affixed on the 

building and located elsewhere on its leased premises.  Initial signage for the SAAM Building and 

leased premises shall be incorporated in the Project design and shall be subject to the review and 

approval of the Superintendent in the context of review and approval of the design as provided in 

Section 5.2.1.  The Project design may also include features or fixtures necessary for the display 

and support of temporary promotional or informational signage such as banners and flags. 

 

Section 5.3 Requirements for Construction.  In managing the Project, SAM shall ensure 

that the Project and its general contractor and others as appropriate apply good faith best efforts to 

comply with the contracting and social equity requirements contained in Exhibit G.  SAM shall 

comply with the following additional requirements: 

 

  (a) The Project must include at least One Hundred Ninety Thousand Dollars 

($190,000) (1%) for public art for the Project.  Such art may be incorporated as a feature of the 

Project with engagement of a chosen artist(s); be of a temporary or permanent nature; or with 

approval from the Superintendent, sited at a location other than the Project site.  The selection of 
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public art shall follow a process agreed to between SAM, Parks Department and the City’s Office 

of Arts & Culture. 

 

  (b) Upon completion of construction of the Project, SAM shall apply for 

Leadership in Energy and Environmental Design (LEED) certification at the Silver level or higher, 

under the U.S. Green Building Council’s Rating System. 

 

  (c) SAM shall ensure that the Project is free of construction-related liens or 

other obligations before it is put in service as a Museum, subject to SAM’s right to contest any 

liens. 

 

  (d) Construction Permit means the Revocable Use Permit to be issued by the 

Parks Department allowing SAM, its agents, employees and contractors to use Volunteer Park for 

construction staging activities in a manner consistent with this Agreement in the area depicted on 

Exhibit A attached hereto (the “Project Area”) solely to construct the Project.  SAM shall obtain 

the Construction Permit from the Parks Department’s Planning and Development Division with 

assistance from the Parks Department Project Coordinator.  SAM shall not be charged any fee for 

the Construction Permit or use of the Project Area.  The Construction Permit will, among other 

things, describe the agreed location for construction fencing and staging, access routes to the 

SAAM Building, parking of construction and contractor vehicles and storage of construction 

materials to be used in the Project.  The Construction Permit shall commence on the date that SAM 

authorizes its contractor to proceed with construction of the Project, and terminate on the earlier 

of the date when the Project is complete and the SAAM Building is placed in service, or 18 months 

after the beginning of construction (the “Construction Period”). 

 

  (e) SAM shall prepare for Parks Department review and approval a 

neighborhood and public engagement plan that provides for reasonably continuous and current 

communications through electronic and, to the extent practicable, other media and methods 

regarding the status of the construction of the Project.  Such a plan shall include reasonably 

advance notice of major construction-related events that may have substantial impacts on the 

Volunteer Park neighborhood as well as information regarding any mitigation measures being 

taken to ameliorate such impacts to the extent reasonably possible and consistent with the Project 

budget and schedule.  The plan also shall include information enabling affected residents and other 

members of the public to communicate with Parks Department, SAM and its contractor’s Project 

managers for additional project-related information and to provide input regarding Project impacts 

and progress. 

 

Section 5.4 Notice to Proceed. 

 

5.4.1 SAM may issue its Notice to Proceed to its general contractor upon receipt 

of the following: 

 

(a) concurrence by the Superintendent that the Project Budget is 

consistent with the cost of completing construction of the Final Project Design, based on his review 

of the most recent construction cost estimates provided by SAM; 
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(b) the determination of the Finance Director, based on his review of 

the status of SAM’s fundraising efforts against its Fundraising Plan, that SAM has timely access 

to sufficient funds from all available sources, including the City and other City-related funding 

identified in Section 4.2, as well as additional funding from private individuals, corporations and 

foundations and public sources other than the City, to fully fund the cost of completing 

construction of the Project, as reflected in the Project Budget;  

 

(c) concurrence by the Superintendent that (i) SAM’s general 

contractor has agreed to a guaranteed maximum price to construct the Project as represented in the 

Final Project Design and consistent with the Project Budget; and (ii) SAM’s contract with its 

general contractor provides for the requirements for construction under Sections 5.3 and 5.8; and 

 

(d) concurrence by CPCS that SAM or its general contractor has 

provided the required Community Workforce Agreement Letter of Assent, as provided in 

Exhibit G. 

 

Section 5.5 Process for Disbursement of City Funding Proceeds. 

 

5.5.1 As provided in Section 4.2, SAM expenditures for Project capital costs may 

be reimbursed by City funding proceeds as follows: 

 

(a) Prior to issuing its Notice to Proceed to its general contractor, SAM 

shall provide to the City updated projections for monthly spending of the proceeds of the City 

funding until such contribution proceeds are projected to have been fully disbursed. 

 

(b) SAM may request disbursements of the City funding proceeds no 

more frequently than monthly to reimburse Project capital costs.  SAM shall request disbursement 

of funds only for payment of such costs already incurred and each request must be limited to the 

amount needed to reimburse SAM for expenditures, supported by the documentation as described 

herein. 

 

(c) City funding proceeds shall be disbursed, under a disbursement 

request in a standard format agreed to by the Parties, within thirty (30) business days after the 

request is received, if:  (i) the disbursement request is submitted in compliance with the 

requirements of this Agreement; (ii) SAM is in compliance with this Agreement and no default 

exists under any other agreement for the financing or development of the Project; and (iii) no part 

of the Project shall have been materially damaged by fire or other casualty. 

 

(d) Each disbursement request shall be accompanied by (a) copies of all 

vendor invoices (including all applicable back-up materials) to be reimbursed with the requested 

funds, together with information sufficient to identify the budgeted expenses to which the invoices 

relate and to verify that such expenses are Project capital costs; (b) an update to the Project Budget 

showing the expenditures from each fund source since the date of the preceding invoice and the 

current balance of each fund source; and (c) an updated total Project Budget summary that includes 

a copy of the Project’s schedule of earned values or other document showing the actual quantities 

of work completed to date for each bid item in accordance with the construction contract 
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documents.  All documents provided by SAM shall be submitted as PDF attachments to an e-mail 

sent to the Parks Finance Director with a copy to the Director and/or their respective designees. 

 

(e) If City funding proceeds are applied to Project capital costs through 

a federal historic rehabilitation tax credit structure, SAM shall demonstrate to the City’s reasonable 

satisfaction that an amount equal to the portion of such contribution proceeds so applied has been 

utilized to pay for Project capital costs. 

 

Section 5.6 Final Allocation of City Funding Proceeds.  Not later than twelve (12) 

months after the Project is certified to be substantially complete, SAM shall provide to the City a 

final allocation and summary of the use of City funding proceeds, demonstrating that an amount 

equivalent to the total City funding amount was expended for Project capital costs. 

 

Section 5.7 Project Management and Coordination. 

 

(a) Project Manager and Coordinator.  At least thirty (30) days prior to issuing 

its Notice to Proceed, SAM shall notify the Superintendent of the identity of the SAM construction 

contractor’s project manager (“Project Manager”) by name and such person’s business and home 

telephone numbers, and the Department of Parks and Recreation (“Parks Department”) shall 

provide to SAM comparable contact information for the Parks Department project coordinator 

(“Project Coordinator”).  In the event either such person is replaced, the party changing personnel 

shall provide notice to the other no later than the effective date of such replacement, including 

such replacement’s name and business and home telephone numbers. 

 

(b) Project Construction Meetings.  SAM’s Project Manager shall keep the 

Parks Department Project Coordinator informed of the time and place of each regular and special 

project construction meeting to enable the Parks Department Project Coordinator to attend, become 

informed about the status of the Project, participate in discussions and present the Parks 

Department’s position regarding matters being discussed.  The SAM Project Manager shall also 

participate in such separate meetings with the Parks Department Project Coordinator and, at the 

Superintendent’s option, with the Superintendent’s designee, as may be scheduled by the Parks 

Department Project Coordinator with at least three (3) days’ prior notice. 

 

(c) Status Reports.  Within seven (7) days after the receipt by SAM of any 

project construction meeting minutes, SAM shall deliver a copy of each of the same to the Parks 

Department Project Coordinator. 

 

(d) Minimization of Adverse Impacts.  SAM shall protect from damage or 

destruction all private and public property on or near the construction premises not scheduled for 

repair, replacement or removal.  All Project-related demolition, construction, alteration, addition, 

improvement and other activity or work performed by or for SAM on the construction premises 

shall be carried out in a manner that minimizes any adverse impact on City property and the use 

thereof by the City or third parties, and on any private property near the Project.  (For purposes of 

this requirement, the term “property” includes land, trees, shrubbery and landscaping, irrigation 

facilities, drainage, survey markers and monuments, buildings and structures, conduits and pipes, 

meters, fences, pavements, curbs, driveways, sidewalks, and other property of any description, 
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excluding the SAAM Building and the premises subject to the Lease.)  SAM shall prepare for the 

Superintendent’s reasonable review and approval a plan for construction fencing, including routes 

for temporary pedestrian access around the construction site, before mobilization work begins.  

SAM shall work with the Parks Department Project Coordinator to schedule construction activity 

to minimize construction impacts such as noise, dust and fumes.  Nothing in this Section 5.7(d) 

limits the City’s authority to impose SEPA mitigation measures on the Project when acting in its 

regulatory capacity. 

 

(e) Waste Disposal.  SAM shall secure and provide within the construction 

premises, appropriately sized containers for the collection of all waste materials, debris and rubbish 

associated with the Project.  SAM shall keep the work site and all adjacent property free from the 

accumulation of waste materials, rubbish and windblown debris associated with the Project and, 

daily, shall dispose of all flammable, hazardous and toxic materials generated by or otherwise 

associated with the Project.  Storage and disposal must be in accordance with applicable Federal, 

State and local laws, fire codes and regulations.  All waste materials, debris and rubbish generated 

by or otherwise associated with the Project shall be disposed of legally at disposal areas away from 

Volunteer Park.  Upon completing the Project, SAM shall ensure that the construction premises 

and the roadways and walkways immediately surrounding the construction premises are cleaned 

to the reasonable satisfaction of the Parks Department Project Coordinator, and that all tools, 

equipment and surplus materials, and waste materials, debris and rubbish associated with the 

Project have been removed from the construction premises. 

 

(f) Staging and Fencing.  The Parties shall cooperate in the identification of 

sufficient space reasonably proximate to the SAAM Building for the exclusive use of SAM’s 

contractor and its subcontractors and their employees, agents or contractors for construction 

staging activities.  Such activities include, without limitation, parking of construction, contractor 

and construction worker vehicles, temporary structures and storage of construction materials to be 

used in the Project.  The space shall become available for staging when SAM authorizes its 

contractor to proceed with construction of the Project and terminate upon Project completion.  

SAM shall fully restore the staging space, as provided in Section 5.7(h).  During Project 

construction, SAM may install a temporary perimeter fence enclosing its staging area and the 

SAAM Building to secure both the construction site and the staging area.  Such fencing is subject 

to the Superintendent’s approval as provided in Section 5.7(d) and shall be removed upon Project 

completion. 

 

(g) Construction Worker Parking.  The Parks Department and SAM have 

developed a plan for identifying locations for parking for Project contractors, suppliers and 

construction workers to minimize the impact of worker parking on Volunteer Park and the 

surrounding neighborhood. 

 

(h) Restoration.  SAM shall be responsible for full restoration of all Parks 

Department property and improvements, excluding the SAAM Building and the premises subject 

to the Lease, solely or to the extent attributable to SAM’s construction activity to a condition equal 

to or better than prior to SAM’s use of such Parks Department property, including full repair to or 

replacement if reasonably determined necessary by the Parks Department.  SAM agrees to warrant 

(or to assign contractor warranties for) the repair or replacement of such Parks Department 
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property or improvements for a period of one (1) year from SAM’s completion of SAM’s 

construction activity at Volunteer Park.  If, as a result of SAM’s construction activity, Parks 

Department property is damaged or destroyed, SAM shall repair or replace such property within 

thirty (30) calendar days of such damage unless an alternate deadline is approved by the 

Superintendent or repair or replacement should occur at a later date to ensure that additional 

damage would not occur during the normal course of SAM’s construction activity.  SAM and the 

Parks Department will jointly inspect any such damage; evaluate the extent of the damage 

attributable to SAM’s construction activity; and provide such documentation as may be necessary 

and useful to determining appropriate repairs or replacements to redress it.  SAM shall provide to 

the Parks Department a video of pre-existing site conditions prior to mobilization, including areas 

along Volunteer Park’s access drive, and all Volunteer Park property adjacent to the SAM project 

site. 

 

The Parties have agreed that SAM, by way of mitigation for certain impacts of the 

SAAM Building Project on Volunteer Park, will fund or undertake at its expense certain 

improvements to such park, including the construction of certain pathways within the park.  The 

Project restoration required under this Section shall not apply to any such changes or 

improvements to Volunteer Park agreed upon by the Parties and completed by SAM consistent 

with the Parks Department approved Final Project Design or subsequent Parks Department 

approved modifications or additions thereto. 

 

Section 5.8 SAM Cost Overruns Responsibility and Risk Management. 

 

 5.8.1 Cost Overruns. 

 

(a) The Parties agree to apply good faith best efforts to complete the 

Project consistent with the Final Project Design.  Funds required for any increases in the Project 

Budget necessary to complete the Project substantially consistent with the Final Project Design (as 

potentially modified under this Agreement) shall be provided by SAM from sources other than the 

City, except as specifically provided herein.  SAM’s responsibility for cost overruns includes 

responsibility for those due to unforeseen conditions that must be addressed for the Project to 

proceed, but only to the extent such conditions can be remedied with resources available within 

the Project Budget.  Upon discovery of an unforeseen condition that must be addressed for the 

Project to proceed, SAM will notify the Superintendent.  SAM will evaluate ways to resolve any 

such conditions for the Project to proceed and determine the cost of doing so.  In addressing such 

additional cost, SAM may, among other measures, apply contingency funds within the Project 

Budget, make modifications to the Final Project Design, and apply such additional funds that 

SAM, in its sole discretion, determines to provide to increase the Project Budget.  SAM will keep 

the Superintendent apprised of its work and advise him or her of its plans for addressing such 

conditions, specifically including any proposed changes in the Final Project Design requiring his 

or her approval under Section 5.2.3.  If SAM concludes that it lacks the resources to address any 

such unforeseen conditions and that it cannot complete the Project, it will so notify the 

Superintendent.  The Development Agreement Parties will cooperate in developing and 

implementing a plan to suspend or terminate the Project. 
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(b) SAM’s responsibility for cost overruns notwithstanding, the City 

shall bear financial responsibility for any direct or indirect cost increases associated with changes 

to the Project that the City requests after the Superintendent approves the Final Project Design 

(excluding permitting or other regulatory requirements). 

 

5.8.2 Retainage and Bonding.  SAM shall establish retainage for purposes 

equivalent to those stated in Ch. 60.28 RCW at not less than five percent (5%) of its contractor’s 

guaranteed maximum price and shall require bonding by its contractor to the extent warranted, in 

its judgment and discretion after consultation with the Superintendent. 

 

5.8.3 Liens.  SAM shall pay or cause to be paid all sums payable by them for any 

labor performed or materials furnished in connection with any work performed on the Project.  

SAM will discharge, by bond or otherwise, any mechanic’s or materialman’s lien filed against the 

premises for work claimed to have been done for, or materials claimed to have been furnished to 

SAM, within thirty (30) days after filing. 

 

Section 5.9 Insurance Requirements.   

 

5.9.1 Insurance Requirements.  From and during the Effective Date of this 

Development Agreement, SAM shall, at its sole cost and expense and as part of project costs, 

procure and maintain with insurers acceptable to the City, at a minimum, the following insurance 

against claims for injuries to persons or damages to property that may arise from, or in connection 

with the performance of work hereunder by SAM, its agents, representatives, employees, 

consultants, subconsultants, contractors and/or subcontractors.  Coverage shall be at least as broad 

as: 

 

5.9.1.1 Commercial General Liability.  Insurance Services Office form 

number (CG 00 01) or equivalent covering Commercial General Liability Policy shall be written 

on form CG 00 01 07 98 or its equivalent and shall not include any exclusions or limitations other 

than those incorporated in the standard form and shall include coverage for: 

 

1. Premises/Operations; 

2. Products/Completed Operations; 

3. Advertising Injury; 

4. Contractual Liability;  

5. Independent Contractors; 

6. “Additional Insured” status provided to relevant project entities; 

7. Unintentional failure to disclose provision; 

8. Per project aggregate per ISO CG 25 03 (Aggregate Limits of 

Insurance per Project) or equivalent; and 

9. A broadened knowledge of occurrence provision. 

 

Such insurance must provide a minimum limit of not less than $5,000,000 general aggregate per 

location aggregate.  Such insurance shall not contain exclusions related to explosion, collapse, 

underground, and blasting.  SAM shall maintain coverage for completed operations/product 

liability claims as part of such Commercial General Liability policy or provide evidence of 
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completed operations/product liability for at least six (6) years after substantial completion of the 

Project.  The policy will not exclude coverage losses resulting from perils and acts of terrorism so 

long as terrorism coverage is commercially available.  If any such insurance policy excludes 

coverage for perils and acts of terrorism, SAM will obtain a separate terrorism insurance policy in 

the coverage amount required by this paragraph in form and substance reasonably satisfactory to 

the City. 

 

5.9.1.2 Automobile Liability.  Insurance Services Office form number (CA 

00 01) or equivalent covering Business Automobile Coverage, symbol 1 “any auto”; or the 

combination of symbols 2, 8, and 9, with a limit of not less than $1,000,000 combined single limit 

per occurrence. 

 

5.9.1.3 Workers’ Compensation.  Workers’ Compensation coverage, as 

required by the Industrial Insurance Act of the State of Washington, statutory limits, and any other 

applicable State Workers’ Compensation Law. 

 

5.9.1.4 Employer’s Liability or “Stop Gap”.  The protection provided by the 

Workers’ Compensation Policy, Part 2 (Employer’s Liability) or, in states with monopolistic state 

funds, the protection provided by the “Stop Gap” endorsement to the General Liability or Worker’s 

Compensation Policy in the amount of at least $1,000,000. 

 

5.9.1.5 Builder’s Risk Insurance.  During the period of construction, SAM 

shall also procure and maintain Builder’s Risk Insurance, which shall be written on an “all-risk” 

completed value policy form in the amount of the initial Contract Sum, plus value of subsequent 

contract modifications and cost of materials supplied or installed by SAM, the City, or others, 

comprising total value for the entire Project at the site on a replacement cost basis, including cost 

to cover professional fees.  Coverage shall be provided for (i) the perils of earth movement 

including earthquake and flood (an earthquake and flood sublimit may be allowed, as mutually 

agreed to by SAM and the City and may be subject to PML study); (ii) resultant damage from 

errors in design, plans, specifications, faulty workmanship, materials and construction; (iii) “extra 

expense”; (iv) temporary buildings, debris removal and all materials to be stored offsite and while 

in transit to the jobsite; (v) “cold testing” of all building systems; (vi) SAM and City’s loss of use 

of the Project due to delays in Project completion caused by covered peril losses to the Project, 

including loss of income and rents and soft costs such as interest on any construction loan, real 

estate taxes and insurance premiums; (vii) the increased cost of construction, debris removal and 

demolition due to the operation of building laws and code upgrades; and (viii) direct physical 

damage to the Project and loss of use caused by an off premises services interruption.  The policy 

shall include a waiver of subrogation provision in favor of City and shall grant permission for 

partial occupancy of the facilities without having a detrimental effect on the coverage provided.  

SAM shall have the required Builder’s Risk Policy in place no later than commencement of 

construction.  The Builder’s Risk Policy shall include SAM, the general contractor and their 

respective subcontractors, other contractors, and the City as insureds in an amount equal to their 

interest with a loss payable clause in favor of any construction lender and City, as their interests 

may appear.  SAM shall keep the Builder’s Risk Policy in place from commencement of 

construction until substantial completion.  Upon substantial completion, the completed project 

broad-form all risk property insurance coverage will take effect immediately.  The policy will not 
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exclude coverage losses resulting from perils and acts of terrorism so long as terrorism coverage 

is commercially available.  If any such insurance policy excludes coverage for perils and acts of 

terrorism, SAM will obtain a separate terrorism insurance policy in the coverage amount required 

by this paragraph in form and substance reasonably satisfactory to the City. 

 

5.9.1.6 Umbrella/Excess Liability.  Coverage shall follow form of the 

General Liability, Employer’s Liability, and Automobile Liability. 

 

5.9.2 Contractors’ Insurance Requirements.  From and after the Effective Date of 

this Agreement, the contractor shall, at its sole cost and expense, procure and maintain or cause to 

be procured and maintained with insurers acceptable to the City, at a minimum, the following 

insurance against claims for injuries to persons or damages to property that may arise from, or in 

connection with the performance of work hereunder by contractor, its agents, representatives, 

employees, consultants, contractors and/or subcontractors.  Coverage shall be at least as broad as 

follows.  SAM shall include a provision in each construction contract requiring each contractor to 

maintain the following minimum scope and limits of insurance. 

 

5.9.2.1 Commercial General Liability.  Insurance Services Office form 

number (CG00 01) or equivalent covering Commercial General Liability including coverage for: 

 

1. Premises/Operations; 

2. Products/Completed Operations; 

3. Advertising Injury; 

4. Contractual Liability;  

5. Independent Contractors;  

6. Explosion collapse underground hazards; 

7. Personal injury with employment and contractual exclusions 

deleted;  

8. Unintentional failure to disclose provision; 

9. Per project aggregate per ISO CG 25 03 (Aggregate Limits of 

Insurance per Project) or Equivalent; 

10. Blasting (if explosives are used in the performance of the Work); 

and 

11. A broadened knowledge of occurrence provision. 

 

Such insurance must provide a minimum limit of liability general aggregate per project/location 

of $2,000,000 plus CGL umbrella policy with limit of $25,000,000. 

 

The contractor’s CGL insurance shall not exclude perils generally known as XCU (Explosion, 

Collapse and Underground Property Damage), Subsidence, Absolute Earth Movement (except as 

respects earthquake peril only) or any equivalent peril. 

 

The contractor’s CGL insurance shall include each City and SAM as an additional insured for 

Products and Completed Operations by providing additional insured status on the ISO CG 20 10 

11 85 or CG 20 37 endorsement, or by an equivalent policy or endorsement provision.  The 
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Products and Completed Operations additional insured status for City shall remain in effect for not 

less than six (6) years following substantial completion. 

 

5.9.2.2 Automobile Liability.  Automobile Liability Insurance Services 

Office form number (CA 00 01) or equivalent for owned, non-owned, hired, and leased vehicles, 

as applicable, with a minimum limit of liability of $2,000,000.  Combined Single Limit (CSL).  If 

pollutants are to be transported, CA 99 48 endorsement is required on the Automobile Liability 

insurance policy unless in-transit pollution risk is covered under a Pollution Liability insurance 

policy. 

 

5.9.2.3 Workers’ Compensation.  The contractor shall comply with 

Workers’ Compensation coverage as required by Title 51 RCW (Industrial Insurance) and any 

other applicable State Workers’ Compensation laws. 

 

5.9.2.4 Employer’s Liability or “Stop Gap”.  The protection provided by the 

Workers’ Compensation Policy, Part 2 (Employer’s Liability) or, in states with monopolistic state 

funds, the protection provided by the “Stop Gap” endorsement to the General Liability or Workers’ 

Compensation Policy in the amount of at least $1,000,000. 

 

5.9.2.5 Contractor’s Pollution Liability.  Contractor shall provide 

contractor’s Pollution Liability coverage in the amount of $2,000,000 per occurrence or claim and 

in the aggregate to cover sudden and non-sudden bodily injury and/or property damage to include 

the destruction of tangible property, loss of use, clean-up costs and the loss of use of tangible 

property that has not been physically injured or destroyed.  Insurance shall not exclude pollution 

arising out of asbestos, lead, mold and/or PCB operations.  Evidence of insurance must specifically 

state that such coverage is included.  Contractor shall be responsible for obtaining and maintaining 

evidence of Transportation coverage (including MCS-90 and CA 9948 Endorsements for 

Automobile Liability) and Disposal Site Operators Insurance from all subcontractors and site 

operators.  If coverage is placed on a “Claims-Made” basis, then the Retrospective Date of the 

policy must match or precede the date these contracts are executed.  Evidence of continuous 

coverage or an extended reporting period endorsement shall be required for a period of six (6) 

years after substantial completion. 

 

5.9.2.6 Contractor’s Professional Liability.  In any construction contract 

that requires professional services as part of the work, contractor shall provide $2,000,000 per 

claim/aggregate professional liability errors and omissions coverage.  If coverage is placed on a 

“Claims-Made” basis, then the Retrospective Date of the policy must match or precede the date 

the first professional services are provided.  Evidence of continuous coverage or an extended 

reporting period endorsement shall be required for a period of six (6) years after substantial 

completion. 

 

5.9.3 Design and Engineering Consultants’ Insurance Requirements.  From and 

after the Effective Date of this Agreement, the professional consultant shall, at its sole cost and 

expense and as part of project costs, procure and maintain or cause to be procured and maintained 

with insurers acceptable to the City, at a minimum, the following insurance against claims for 

injuries to persons or damages to property that may arise from, or in connection with the 
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performance of work hereunder by professional consultant, its agents, representatives, employees, 

consultants, contractors and/or subcontractors.  SAM shall require in each professional consultant 

contract that the consultant provide the following minimum scope and limits of insurance: 

 

5.9.3.1 General Liability.  Insurance Services Office form number (CG00 

01) or equivalent covering Commercial General Liability, including coverage for completed 

operations/product liability, independent contractors, contractual liability, explosion collapse 

underground hazards, personal injury with employment and contractual exclusions deleted, 

unintentional failure to disclose provision, and a broadened knowledge of occurrence provision 

with a limit of not less than $1,000,000 combined single limit per occurrence, 2,000,000 general 

aggregate per project/location.  Professional consultant shall maintain coverage for completed 

operations/product liability claims as part of such Commercial General Liability policy or provide 

evidence of completed operations/product liability for at least six (6) years after substantial 

completion of the Project. 

 

5.9.3.2 Automobile Liability.  Insurance Services Office form number (CA 

00 01) or equivalent covering Business Automobile Coverage, symbol 1 “any auto”; or the 

combination of symbols 2, 8, and 9, with a limit of not less than $1,000,000 combined single limit 

per occurrence. 

 

5.9.3.3 Workers’ Compensation.  Workers’ Compensation coverage, as 

required by the Industrial Insurance Act of the State of Washington or any other applicable State 

Workers’ Compensation Law, at statutory limits. 

 

5.9.3.4 Employer’s Liability or “Stop Gap”.  The protection provided by the 

Workers’ Compensation Policy, Part 2 (Employer’s Liability) or, in states with monopolistic state 

funds, the protection provided by the “Stop Gap” endorsement to the General Liability or Worker’s 

Compensation Policy in the amount of at least $1,000,000. 

 

5.9.3.5 Professional Liability Errors and Omissions.  Consultant shall 

provide $5,000,000 per claim/aggregate professional liability errors and omissions coverage.  Such 

coverage shall continue in force or be extended by professional “Tail” coverage for a period no 

less than six (6) years from project completion. 

 

5.9.4 Terms and Conditions.  The policies required under this Section 5.9 shall 

meet all requirements below. 
 

5.9.4.1 The City of Seattle as Additional Insured.  The CGL insurance and, 

in addition, Excess and/or Umbrella liability insurance, if any, shall include “The City of Seattle, 

its officers, officials, employees, agents and volunteers” as additional insureds.  All insurance shall 

be primary and non-contributory to any insurance maintained by or available to the City.  The term 

“insurance” in this paragraph shall include insurance, self-insurance (whether funded or 

unfunded), alternative risk transfer techniques, capital market solutions or any other form of risk 

financing. 
 

5.9.4.2 Required Separation of Insured Provision; Cross-Liability 

Exclusion and other Endorsements Prohibited.  SAM’s insurance policy shall include a “separation 
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of insureds” or “severability” clause that applies coverage separately to each insured and additional 

insured, except with respect to the limits of the insurer’s liability.  SAM’s insurance policy shall 

not contain any provision, exclusion or endorsement that limits, bars, or effectively precludes the 

City of Seattle from coverage or asserting a claim under SAM’s insurance policy on the basis that 

the coverage or claim is brought by an insured or additional insured against an insured or additional 

insured under the policy.  SAM’s failure to comply with any of the requisite insurance provisions 

shall, at the discretion of the City of Seattle, serve as grounds for the City to procure or renew 

insurance coverage with any related costs of premiums to be repaid by SAM or reduced and/or 

offset against the Agreement. 
 

5.9.4.3 Cancellation Notice.  Such policies shall not be renewed, canceled, 

or materially modified without thirty (30) days’ prior written notice to the City or ten (10) days for 

non-payment of premiums.  SAM shall provide City with notification in the event of any reduction 

or restriction of insurance limits or coverage of any respective policies. 
 

5.9.4.4 Minimum Security Requirements:  Each insurance policy required 

hereunder shall be (1) subject to reasonable approval by City that it conforms with the requirements 

of this Section, and (2) be issued by an insurer rated A–:VII or higher in the then-current A. M. 

Best’s Key Rating Guide and licensed to do business in the State of Washington unless procured 

under the provisions of chapter 48.15 RCW (Unauthorized insurers). 
 

5.9.4.5 Each insurance policy shall be written on an “occurrence” form, 

excepting that insurance for professional liability, errors and omissions, and Contractors Pollution 

Liability when required, may be acceptable on a “claims made” form. 
 

5.9.4.6 If coverage is approved (if approval is required above) and 

purchased on a “claims made” basis, SAM warrants continuation of coverage, either through 

policy renewals or the purchase of an extended discovery period, if such extended coverage is 

available, for not less than six (6) years from the date of completion of the work that is subject to 

said insurance. 
 

5.9.4.7 Any deductible must be disclosed to, and shall be subject to 

reasonable approval by, the City.  The cost of any claim falling within a deductible shall be the 

responsibility of SAM. 
 

5.9.4.8 By requiring such minimum insurance as specified herein, neither 

party shall be deemed to, or construed to, have assessed the risks that may be applicable to the 

other party to this Agreement or any contractor.  Each party and each contractor shall assess its 

own risks and, if it deems appropriate and/or prudent, maintain greater limits or broader coverage. 
 

5.9.4.9 SAM shall release the City from any and all claims or causes of 

action whatsoever in or from or in any way connected with any loss covered or which should have 

been covered by insurance required to be maintained by SAM pursuant to this Agreement. 
 

5.9.5 Waiver of Subrogation.  City and SAM release and relieve the other from 

any liability they might otherwise have and waive their entire right of recovery for loss or damage 

to property located within or constituting a part or all of the Premises or the SAAM Building to 

the extent that the loss or damage either (a) is actually covered by the injured party’s property 
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insurance, or (b) if the injured party failed to maintain insurance as required under this Agreement, 

would have been covered under the terms and conditions of the property insurance the injured 

party is required to carry under Section 5.9, whichever is greater.  This waiver applies regardless 

of the cause or origin of the claim including without limitation loss due to the negligent acts or 

omissions of City or SAM, or their respective officers, directors, council members, employees, 

agents, contractors, invitees, SAM’s assignees or subtenants.  The parties shall have their property 

insurers endorse the applicable insurance policies to reflect the foregoing waiver of claims, 

provided however, that the endorsement shall not be required if the applicable policy of insurance 

permits the named insured to waive rights of subrogation on a blanket basis, in which case the 

blanket waiver shall be acceptable; and provided further, that the failure to obtain such 

endorsement, when required, shall not impair the effectiveness of this waiver and/or release 

between City and SAM. 
 

5.9.6 Evidence of Insurance.  On or before the Effective Date, and thereafter not 

later than the last business day prior to the expiration date of each such policy, the following 

documents must be delivered to City at its notice address as evidence of the insurance coverage 

required to be maintained by SAM: 
 

5.9.6.1 Certification of insurance documenting compliance with the 

coverage, minimum limits and general requirements specified herein. 
 

5.9.6.2 A copy of the policy’s declarations pages, showing the insuring 

company, policy effective dates, limits of liability and the Schedule of Forms and Endorsements 

specifying all endorsements listed on the policy including any company-specific or manuscript 

endorsements; 
 

5.9.6.3 A copy of the CGL insurance policy provision(s) and endorsements 

expressly including the City of Seattle and its officers, elected officials, employees, agents and 

volunteers as additional insureds (whether on ISO Form CG 20 26 or an equivalent additional 

insured or blanket additional insured policy wording), showing the policy number, and the original 

signature and printed name of the representative of the insurance company authorized to sign such 

endorsement; a full and complete copy of insurance policies must be provided to the City upon 

request. 
 

5.9.6.4 Pending receipt of the documentation specified in this Section 5.9.6, 

SAM may provide a copy of a current complete binder.  An ACORD certificate of insurance will 

not be accepted in lieu thereof. 
 

Evidence of Insurance as set forth above, shall be issued to: 
 

City of Seattle 

Department of Parks and Recreation 

100 Dexter Avenue North 

Seattle, WA 98109-5199 

Attn:  Property Management 

 

5.9.7 Assumption of Property Risk.  Except to the extent of City’s negligence or 

willful misconduct, but subject to Section 5.9.5 above, the placement and storage of SAM’s 
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Business Personal Property in or about the Premises shall be the responsibility, and at the sole risk, 

of SAM. 
 

5.9.8 Adjustments of Claims.  SAM shall provide for the prompt and efficient 

handling of all claims for bodily injury, property damage or theft arising out of the activities of 

SAM under this Agreement. 
 

5.9.9 SAM’s Responsibility.  The procuring of the policies of insurance required 

by this Agreement shall not be construed to limit SAM’s liability hereunder.  Notwithstanding said 

insurance, but subject to Section 5.9.5 above, SAM shall be obligated for the full and total amount 

of any damage, injury or loss caused by negligence of SAM, or any of its agents, officers and 

employees or through use or occupancy of the Premises. 

 

Section 5.10 Changes During Construction.  Any material change to the Final Project 

Design requires the approval of the Superintendent, which approval shall not be unreasonably 

withheld or delayed.  A material change represents a major departure from the Final Project Design 

including but not limited to elimination or addition of a significant element or feature; discernible 

or functional alteration in the quality or projected performance of any significant feature or system; 

or any significant change in the use or appearance of any major space or component. 

 

ARTICLE 6 

Indemnification and Dispute Resolution 

 

Section 6.1 Indemnification. 

 

(a) SAM Indemnification.  To the fullest extent permitted by law, SAM shall 

indemnify, defend (using counsel acceptable to the City) and hold the City, its officers, agents, 

employees and elected officials (collectively, the “City Indemnified Parties”) harmless, and shall 

require its construction contractor to similarly indemnify, defend and hold the City Indemnified 

Parties harmless from and against all claims, suits, losses, damages, fines, penalties, liabilities and 

expenses (including City’s actual and reasonable personnel and overhead costs and attorneys’ fees 

and other costs incurred in connection with claims, regardless of whether such claims involve 

litigation) of any kind whatsoever arising out of the Project, including, but not limited to, claims 

resulting from, arising out of, or connected with the following:  (i) the acts or omissions of SAM, 

its employees, agents, officers, affiliates, contractors, guests or invitees throughout the course of 

the Project; (ii) SAM’s breach of this Agreement; or (iii) construction of the Project.  SAM’s 

defense and indemnity obligations and those of its contractor shall extend to claims brought by 

their own employees and the foregoing obligations are specifically and expressly intended to act 

as a waiver of SAM’s and SAM’s contractor’s immunity under Washington’s Industrial Insurance 

Act, RCW Title 51, but only as to the City Indemnified Parties and to the extent necessary to 

provide the City Indemnified Parties with a full and complete defense and indemnity. 

 

(b) City Indemnification.  To the fullest extent permitted by law, the City shall 

indemnify, defend (using counsel acceptable to SAM) and hold SAM, its board members, 

employees, agents, officers, contractors, guests or invitees throughout the course of the Project 

(collectively, “SAM Indemnified Parties”) harmless from and against all claims, suits, losses, 

damages, fines, penalties, liabilities and expenses (including SAM’s actual and reasonable 
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personnel and overhead costs and attorneys’ fees and other costs incurred in connection with 

claims, regardless of whether such claims involve litigation) of any kind whatsoever resulting 

from, arising out of, or connected with the City’s breach of this Agreement.  The City’s defense 

and indemnity obligations extend to claims brought by its own employees and the City’s foregoing 

obligations are specifically and expressly intended to act as a waiver of the City’s immunity under 

Washington’s Industrial Insurance Act, RCW Title 51, but only as to SAM Indemnified Parties 

and to the extent necessary to provide SAM Indemnified Parties with a full and complete defense 

and indemnity. 

 

Section 6.2 Limitation of SAM’s Obligation.  To the extent necessary to comply with 

RCW 4.24.115 as in effect on the date of this Agreement, SAM’s and SAM’s contractor’s 

obligation to indemnify the City for damages arising out of bodily injury to persons or damage to 

property relative to the construction, alteration, repair, addition to, subtraction from, improvement 

to, or maintenance of, any building, road, or other structure, project, development, or improvement 

attached to real estate, including the Project (i) shall not apply to damages caused by or resulting 

from the sole negligence of the City Indemnified Parties; and (ii) to the extent caused by or 

resulting from the concurrent negligence of (A) the City Indemnified Parties and (B) SAM, its 

board members, agents, contractors, officers, affiliates, employees, guests or invitees shall apply 

only to the extent of the negligence of SAM, its board members, agents, contractors, officers, 

employees, guests or invitees; PROVIDED, HOWEVER, the limitations on indemnity set forth in 

this Section shall automatically and without further act by either the City or SAM be deemed 

amended so as to remove any of the restrictions contained in this Section 6.2(a) no longer required 

by then applicable law. 

 

Section 6.3 Waiver of Indemnity; Indemnities Negotiated.  SAM agrees that the 

foregoing indemnity specifically include, without limitation, claims brought by SAM’s employees 

against the City.  THE FOREGOING INDEMNITY IS EXPRESSLY INTENDED TO 

CONSTITUTE A WAIVER OF SAM’S IMMUNITY UNDER WASHINGTON’S 

INDUSTRIAL INSURANCE ACT, RCW TITLE 51, TO THE EXTENT NECESSARY TO 

PROVIDE THE CITY WITH A FULL AND COMPLETE INDEMNITY FROM CLAIMS 

MADE BY SAM AND ITS EMPLOYEES, TO THE EXTENT OF ITS NEGLIGENCE.  THE 

CITY AND SAM ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF 

THIS ARTICLE WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM. 

 

Section 6.4 Dispute Resolution.  In the event of a dispute regarding this Agreement, the 

Development Agreement Parties agree to follow the procedures in this Section prior to filing or 

initiating a lawsuit.  The Development Agreement Parties shall make their best efforts to resolve 

disputes as expeditiously as possible through negotiations at the lowest possible decision-making 

level, and in the event such negotiations are unsuccessful, the matter shall be referred to the 

Superintendent and the Executive Director of SAM.  If those officials are unable to resolve the 

dispute within a period of fifteen (15) days after the matter has been formally referred to them for 

resolution, they shall meet during the immediately succeeding seven (7) days to select a mediator 

to assist in the resolution of such dispute.  SAM and the City agree to participate in mediation with 

the agreed upon mediator for a reasonable amount of time and in good faith.  The cost of the 

mediation shall be shared equally between the City (one-half) and SAM (one-half). 

 



Att 1 – Development Agreement 

V3 

-23- 

ARTICLE 7 

Miscellaneous 

 

Section 7.1 Amendments.  This Agreement may not be amended, changed, modified or 

altered, except by an instrument in writing duly executed by the City and SAM (or their successors 

in title) upon passage of an ordinance by the City Council. 

 

Section 7.2 Authority.  Each Development Agreement Party hereto warrants that it has 

the authority to enter into this Agreement and to perform its obligations hereunder and that all 

necessary approvals, acts or resolutions to authorize this transaction have been taken, and the 

signatories, by executing this Agreement, warrant that they have the authority to bind the 

respective parties. 

 

Section 7.3 Binding Effect; No Assignment.  This Agreement shall inure to the benefit 

of and shall be binding upon the Development Agreement Parties and their successors.  This 

Agreement may not be assigned without the written consent of the Development Agreement 

Parties, except for possible joinder of a Tax Credit Entity under Section 3.4. 

 

Section 7.4 Consents and Approvals.  In any instance when any Development 

Agreement Party’s consent or approval is required under this Agreement, such consent or approval 

shall not be unreasonably withheld, conditioned or delayed.  Whenever the consent of City, the 

Finance Director or the Superintendent to any act to be performed under this Agreement is 

required, SAM must obtain the consent or approval expressly for purposes of this Agreement, 

regardless of whether a consent or approval shall have been granted by the City in its regulatory, 

public utility, or other capacity.  No permission, consent, or approval of the City, the Finance 

Director or the Superintendent contained herein or given pursuant to this Agreement is, or shall be 

construed as, a representation or assurance that the matter consented to or approved complies with 

applicable laws, regulations, ordinances or codes, nor shall any such consent or approval be 

construed to authorize any failure to comply with any of the foregoing. 

 

Section 7.5 Construction.  The following rules shall apply to the construction of this 

Agreement unless the context otherwise requires: 

 

(a) Words describing the singular number shall include the plural number and 

vice versa, except where otherwise indicated. 

 

(b) All references herein to articles, sections or exhibits are references to 

articles, sections or exhibits of this Agreement, unless otherwise stated. 

 

(c) The headings and table of contents herein are solely for convenience of 

reference and shall not constitute a part of this Agreement nor shall they affect its meaning, 

construction or effect. 

 

(d) This Agreement shall not be construed as if it had been prepared by one of 

the Development Agreement Parties, but rather as if all Development Agreement Parties had 

prepared it. 
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Section 7.6 Counterparts.  This Agreement may be executed in counterparts for the 

convenience of the Development Agreement Parties, and such counterparts shall together 

constitute one Agreement. 

 

Section 7.7 Cumulative Remedies.  The rights and remedies that any Development 

Agreement Party may have under this Agreement or at law or in equity, upon any breach, are 

distinct, separate and cumulative and shall not be deemed inconsistent with each other, and no one 

of them shall be deemed to be exclusive of any other. 

 

Section 7.8 Force Majeure.  Except as otherwise provided in this Agreement, time 

periods for any Development Agreement Party’s performance under any provisions of this 

Agreement shall be extended for periods of time during which such performance is prevented due 

to circumstances beyond such party’s reasonable control, including without limitations, strikes, 

embargoes, shortages of labor or materials, governmental regulations, acts of God, unforeseen site 

conditions, casualty, war or other strife. 

 

Section 7.9 Governing Law; Venue.  This Agreement is governed by and shall be 

construed in accordance with the substantive laws of the State of Washington and shall be liberally 

construed so as to carry out the purposes hereof.  Except as otherwise required by applicable law, 

any action under this Agreement shall be brought in the Superior Court of the State of Washington 

in and for King County. 

 

Section 7.10 Integration.  Together with the Lease, this Agreement contains the entire 

integrated agreement between the parties as to the matters covered herein and supersedes any oral 

statements or representations or prior written matter not contained in this instrument as to the 

matters set forth herein. 

 

Section 7.11 Limitation on Third Party Rights.  Nothing in this Agreement expressed or 

implied is intended or shall be construed to give to any person other than the Development 

Agreement Parties any legal or equitable right, remedy or claim under or in respect of this 

Agreement or any covenant, condition or provision herein contained; and all such covenants, 

conditions and provisions are and shall be held to be for the sole and exclusive benefit of the 

Development Agreement Parties. 

 

Section 7.12 No Partnership.  Nothing in this Agreement shall create any partnership, 

joint venture or other relationship between SAM and the City. 

 

Section 7.13 No Waiver.  Failure of any Development Agreement Party to complain of 

any act or omission by the other, no matter how long the failure may continue, shall not constitute 

a waiver of any rights under this Agreement.  No waiver by any Development Agreement Party of 

any breach of any provisions of this Agreement shall be deemed a waiver of a breach of any other 

provision or consent to any subsequent breach of any other provision.  If any action of any 

Development Agreement Party requires the consent or approval of another, consent or approval 

given on one occasion shall not be deemed a consent to or approval of that action on any other 
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occasion.  No extension of time for performance of any obligation or act shall be deemed an 

extension of the time for performance of any other obligation or act. 

 

Section 7.14 Notices.  All notices, demands or requests that may or must be given by any 

Development Agreement Party to another under this Agreement shall be given in writing and 

delivered personally, or sent by U.S. certified mail, postage prepaid, return receipt requested, or 

nationally recognized overnight air carrier, and addressed to City’s address or SAM’s address, as 

follows: 

 

If to the City: Glen Lee 

Finance Director 

City of Seattle 

700 5th Avenue, Suite 5200 

Seattle, WA 98104-5058 

Phone:  206.684.8079 

Email:  glen.lee@seattle.gov 

 

And:   Jesús Aguirre 

Superintendent, Department of Parks and Recreation 

City of Seattle 

100 Dexter Avenue North 

Seattle, WA 98109-5199 

Phone:  206.684.8022 

Email:  jesus.aguirre@seattle.gov 

 

Copy to:  Helaine Honig 

Assistant City Attorney 

City of Seattle Law Department 

701 5th Avenue, Suite 2050 

Seattle, WA 98104-7097 

Phone:  206.684.8222 

Email:  helaine.honig@seattle.gov 

 

If to SAM: Kimerly Rorschach 

Illsley Ball Nordstrom Director and CEO 

Seattle Art Museum 

1300 1st Avenue 

Seattle, WA 98101-2003 

Phone:  206.654.3142 

Email:  kimr@seattleartmuseum.org 

 

Copy to:  Richard Beckerman 

Chief Operating Officer 

Seattle Art Museum 

1300 1st Avenue  

Seattle, WA 98101-2003 
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Phone:  206.654.3150 

Email:  richardb@seattleartmuseum.org 

 

Copy to:  Gerry Johnson 

Pacifica Law Group LLP 

1191 2nd Avenue, Suite 2000 

Seattle, WA 98101-3404 

Phone:  206.245.1700 

Email:  gerry.johnson@pacificalawgroup.com 

 

Notices shall be deemed to have been given upon receipt or attempted delivery where delivery is 

not accepted.  Any Development Agreement Party may change its address and/or those receiving 

copies of notices upon written notice given to the other. 

 

Section 7.15 Severability.  If any provision of this Agreement is determined to be invalid 

or unenforceable, then that provision and the remainder of this Agreement shall continue in effect 

and be enforceable to the fullest extent permitted by law.  It is the intention of the Development 

Agreement Parties that if any provision of this Agreement is capable of two constructions, one of 

which would render the provision void, and the other of which would render the provision valid, 

then the provision shall have the meaning that renders it valid. 

 

Section 7.16 Termination of Agreement.  Unless otherwise stated herein, this Agreement 

and all obligations hereunder shall terminate when the Project receives its final certificate of 

occupancy, except that the provisions of Sections 6.1, 6.2, 6.3 and 6.4 survive the expiration or 

termination of this Agreement. 

 

Section 7.17 Time of Essence.  Time and all terms and conditions shall be of the essence 

of this Agreement. 

 

 

[signatures on next page] 
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City: 

 

CITY OF SEATTLE, a Washington 

municipal corporation 

 

 

By:       

Name:       

Title:       

 

 

 

 

 

SAM: 

 

SEATTLE ART MUSEUM, a Washington 

nonprofit corporation 

 

 

By:       

Name:       

Title:       
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EXHIBIT B 

 

JOINDER AGREEMENT 

 

 

 THIS JOINDER AGREEMENT (the “Agreement”) made and entered into this _____ day 

of ____________, 2017, by and between THE CITY OF SEATTLE (the “City”), a first class city 

organized under the laws of the State of Washington, the SEATTLE ART MUSEUM, a 

Washington nonprofit corporation (“SAM”) and ____________________, LLC (“Tax Credit 

Entity”), a Washington limited liability company. 

 

RECITALS 

 

 The following facts and circumstances form the background of this Agreement: 

 

 1. The City and SAM executed the Development Agreement dated 

_______________, 2017 (the “Development Agreement”).  SAM will substantially restore and 

expand the Seattle Asian Art Museum (the “SAAM Building”) in Volunteer Park consistent with 

applicable historic preservation guidelines at an estimated total cost of approximately 

_______________ ($______________) (in 2017 dollars). 

 

 2. Under the Development Agreement, the City and SAM commit to use their 

respective best efforts to secure federal historic rehabilitation tax credits for the museum project. 

 

 3. The Development Agreement also provides that if SAM has secured a firm 

commitment from a tax credit investor on terms reasonably acceptable to SAM, that a number of 

actions will be taken to access such credits, specifically including the City leasing the SAAM 

Building to a Tax Credit Entity and the execution of a Joinder Agreement by a Tax Credit Entity 

under which a Tax Credit Entity joins in and assumes SAM’s rights and obligations under the 

Development Agreement. 

 

 4. SAM has secured a firm commitment from the tax credit investor acceptable to it 

and, consequently, the City, SAM and a Tax Credit Entity wish to execute this Joinder Agreement 

as required under the Development Agreement. 

 

AGREEMENTS 

 

1. Joinder.  A Tax Credit Entity hereby joins with the City and SAM, as a party under 

the Development Agreement dated _______________, to the same extent and with the same effect 

as if a Tax Credit Entity had executed the Development Agreement as an original party thereto, 

and hereby assumes, jointly and severally with SAM, all of the rights and obligations of SAM 

under the Development Agreement, as well as any rights and obligations specifically reserved for 

a Tax Credit Entity per se under such Development Agreement. 
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2. No Release.  Nothing in this Agreement shall be construed as a release of SAM 

from any of its obligations under the Development Agreement, and SAM hereby confirms and 

reaffirms its obligations under the Agreement. 

 

CITY OF SEATTLE 

 

 

 

By         

Its         

 

 

SEATTLE ART MUSEUM 

 

 

 

By         

Its         

 

 

TAX CREDIT ENTITY 

 

 

 

By         

Its         
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EXHIBIT C 

PROJECT SCHEDULE 
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EXHIBIT D 

PROJECT BUDGET 
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EXHIBIT E 

FUNDRAISING PLAN 
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EXHIBIT F 

 

FINAL PROJECT DESIGN 

 

Exhibit F is provided as a separate document in four parts. 
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EXHIBIT G 

 

CONTRACTING AND SOCIAL EQUITY PROGRAM  

SEATTLE ASIAN ART MUSEUM RENOVATION 

 

 

The City of Seattle (City) and the Seattle Art Museum (SAM), with its general contractor, 

BNBuilders (BNB) and Project Manager OAC (OAC) concurring, agree to the following terms 

and conditions for the renovation of the Asian Art Museum Building (Project): 

 

 

1. SAM will require BNB to pay the Prevailing Wage as defined in RCW 39.12. The contractor 

shall submit statements of intent to pay prevailing wages and affidavits of wages paid to City 

Purchasing and Contracting Services (CPCS) unless otherwise mutually agreed. 

 

2. SAM will require BNB to withhold contract retainage in the manner and for the purposes 

described in RCW 60.28 and to provide a payment and performance bond in the full amount 

of the construction contract, naming The City of Seattle as co-obligee, for the purposes set 

forth in RCW 39.08.  SAM shall also require its contractor to utilize apprentice labor for no 

less than 15% of the total Project labor hours.  

 

3. SAM will require BNB to pursue utilization of Women and Minority Business 

Establishments (WMBE) as follows: 

 

3.1 SAM agrees upon an aspirational total Project utilization rate of 12% for WMBEs, 

including both certified and self-identified firms.  

 SAM agrees to have BNB provide CPCS with a plan (Attachment 1) for review 

and approval. CPCS may instruct BNB to make changes as needed in order to 

assure the greatest opportunity for successful achievement of the goals. 

 CPCS will provide any requested advice, comments, suggestions, hosting or event 

promotion, recruitment efforts, and similar assistance with regard to 

implementation of the plan. 

 BNB will include the City Inclusion Plan (Attachment 2) in all remaining sub 

packages.  

 CPCS agrees to attend each pre-bid, pre-con and pre-job meeting, to explain the 

WMBE and Community Workforce Agreement (CWA) forms, 

reporting/monitoring requirements, and performance needs. BNB will notify 

CPCS of such meetings in advance. 

 BNB and CPCS will meet monthly or as otherwise mutually agreed, to review 

WMBE progress and have discussion as needed around suggested improvements, 

opportunities, or information that may be helpful to share.  

 CPCS will alert SAM/OAC to any subcontractors about whom the City has 

concerns with respect to responsibility, although BNB retains authority to make 

such determinations on subcontract decisions.  
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4. Community Workforce Agreement (CWA) 

 SAM and BNB agree to comply with the City CWA and BNB will require all subtier 

contractors to assent to the CWA. 

 CPCS is available to BNB and any subcontractor as needed, for questions, information, 

advice, guidance, forms and related assistance that may assure full and successful 

implementation of the CWA. 

 CPCS and the Building Trades Executive Secretary will provide BNB with 

interpretations of the CWA should questions arise as to intent and/or meaning.  

 

5. Monitoring 

 BNB/OAC will provide to CPCS a PDF of certified payrolls for BNB and every 

subcontractor each month on the first business day each month unless the City and SAM 

agree on a different schedule.  

 CPCS compliance staff will make unscheduled site visits and will attend safety meetings 

to evaluate and provide any requested assistance in labor, wage, WMBE and Acceptable 

Workplace compliance and needs.  

 CPCS compliance staff will report any issues, comments, or needs requiring attention to 

SAM/OAC and to BNB. 

 

6. Progress Reviews 

Should BNB or CPCS have concerns about a subcontractor’s substantial compliance with 

the CWA, WMBE, or Acceptable Workplace, BNB and CPCS will meet to determine if 

any action is necessary and if so, discuss solutions that encourage or require compliance. 

While the decision remains with BNB contractor, the City and BNB may consider such 

escalating solutions as: 

 Step 1: Withholding Payment  

 Step 2: Notification of default with cure opportunity 

 Step 3: Suspension of Work 

 Step 4: Termination of subcontractor  

 

6.1 Acceptable Worksite Provision: BNB agrees to comply with the following provisions, 

shall notify any current subcontractors of these expectations, and shall include these 

provisions in future Project subcontracts: 

 

BNB will ensure an Acceptable Worksite that is appropriate, productive, and safe work 

for all workers.  An Acceptable Worksite is free from behaviors that may impair 

production, and/or undermine the integrity of the work conditions including but not 

limited to job performance, safety, productivity, or efficiency of workers. BNB will 

display at each Worksite location, including the Project Site office, a poster and other 

materials supplied by CPCS regarding Acceptable Worksites. 

 

The intent of the person that appears to violate the Acceptable Worksite is not a measure 

of whether such behaviors are appropriate; rather the standard is whether a reasonable 

person should have known that such behavior would cause a worker to be humiliated, 
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intimidated, or otherwise treated in an inappropriate, discriminatory, or differential 

manner. 

 

Behaviors that violate an Acceptable Worksite include, but are not limited to: 

(1) Persistent conduct that to the reasonable person would be perceived as offensive and 

unwelcome; 

(2) Conduct that a reasonable person would perceive to be harassing or bullying in 

nature; 

(3) Conduct that a reasonable person would perceive to be hazing; 

(4) Verbal references that a reasonable person would perceive to be offensive stereotypes 

or racial/gender slurs; 

(5) Jokes about race, gender, or sexuality that a reasonable person would perceive to be 

offensive; 

(6) Assigning undesirable tasks, unskilled work to trained apprentices and journey-level 

workers, manual work in lieu of works with appropriate equipment, unsupervised 

work, or dangerous work in disproportionate degrees to apprentices, women, or 

workers of color; 

(7) Language that a reasonable person would perceive to be offensive based on race, 

gender or oriented towards sexuality; 

(8) Name-calling, cursing or unnecessary yelling, including from a supervisor, foreman 

or other more senior person that a reasonable person would perceive as offensive; 

(9) Repeating rumors about individuals in the Worksite that a reasonable person would 

perceive as harassing or harmful to the individual’s reputation; 

(10) Refusal to hire someone based on race, gender, sexuality, or any other protected 

class; 

(11) References to or requests for immigration status (other than required by law), 

religious affiliation, gender affiliation, criminal background, or other related aspects 

of a worker unless mandated by federal law. 
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Attachment 1 to Exhibit G 
City of Seattle  

Social Equity Plan 
 

COMPANY:  

PROJECT:  

WMBE COORDINATOR:  NAME AND CONTACT INFORMATION 

The Social Equity Plan outlined below includes some elements required by the Agreement as well as 

additional deliverables the CONTRACTOR will implement as demonstration of their good faith efforts to meet 

their WMBE utilization goals. 

 

Unless otherwise specified below, the CONTRACTOR will keep CPCS informed of its progress on each item in 

this program by a Monthly Social Equity Report for the duration of the project. The CONTRACTOR will include 

attachments with the report as appropriate. 

 

The table illustrates our proposed inclusion goals as a percentage of the preconstruction services budget of 

$XXXXX and as a percentage of the contract value based on an assumed construction cost of $xx,000,000. 

 

 

 

 

CLARIFICATION 

[CONTRACTOR] understands that the overall WMBE goal is a minimum, and will conduct all the strategies 
listed in the Social Equity Plan.  Each strategy will be further defined and adjusted during the pre-
construction and construction phases. Modification to the Social Equity Plan will need to be approved by the 
City.  The Social Equity Plan is in its preliminary stages and is based on limited information,   proposed scopes 
and bid packages are preliminary and will be finalized at the time of MACC negotiations.   

 

Bid Packaging & Subcontract Planning 

The following subcontracting strategy is in its preliminary stages and based upon limited information.  The 
overall WMBE goal is intended as a minimum with the intent that the Contractor will perform the following 
tasks inside this strategy.  The proposed scopes and bid packages are preliminary, to be finalized by 
x/xx/xxxx .  Each task will be defined and adjusted during pre-construction and construction by mutual 
agreement to meet project goals. 

 

 

 

Phase 

Total 

WMBE 

Goal 

WBE  

Sub-Goal 

MBE 

 Sub-Goal 

Preconstruction Services 
($XXX,XXX) 

   

Construction Services 

($xx,000,000) Est.  
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Professional Services  
The Contractor will team with WMBEs for the following pre-construction planning and construction services. 
(past examples have been survey, public outreach, testing, environmental monitoring and WMBE technical 
assistance.) 

 

Phase (Pre-const or const) Element of Work  (Specify) WMBE  Firm (Name) Est. Contract Value 

    

    

    

    

    

Deliverables to the City:  Subcontracting Plan for each professional service work package. 

 

Construction 

The CONTRACTOR will leverage their company experience, WMBE Coordinator advice and support from the 

City to develop a bid packaging plan that meets or exceeds the proposed WMBE utilization. The 

CONTRACTOR will: 
 

 Analyze past projects conducted for government agencies and identify the reasons why WMBE firms 
have not been successful.  CONTRACTOR will use results to develop and offer lessons a learned 
training program and offer to local WMBE firms, working with the National Association of Minority 
Contractors and Tabor 100.  

 
 Design bid packages that leverage local WMBE capacity, particularly under-represented MBEs. 

Review bid packaging strategy to ensure qualified WMBE firms have opportunity to bid and succeed. 
This will include breaking up bid packages to fit the scale of work WMBE subs can successfully 
manage. Sometimes, bid packages will succeed if they are larger and have requirements for the 
subcontractor’s sub-tier bid packages to incorporate WMBE firms.  In other cases, smaller bid 
packages will succeed depending on WMBE capabilities, capacities, and proven performance in that 
specific scope of work. 
 

 Require and implement the City’s WMBE Inclusion Plan in all bid packages as an element of 
responsiveness. 
 

 Set past performance WMBE participation percentages for each bid package that support the overall 
WMBE goal and are congruent with the scoped of work included in the bid package.  

 
With the understandings and intentions above, and based on analysis of Project’s scope of work and local 
WMBE capacity, we intend to contract with WMBEs to perform: 
 

Package/Scope Estimated Value of Package 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
 $ 
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Materials, Supplies, and Equipment 
Suppliers of materials and equipment and consumables are often overlooked in public works contracts. 
CONTRACTOR intends to issue purchase orders to WMBEs for the following materials, supplies and or 
equipment: 
 

Item Estimated Value 
 $ 

  $ 
  $ 

Deliverables to the City:  Construction Subcontracting Plan with the information and format 

acceptable to the City. 

 
Outreach  

CONTRACTOR will participate in the following outreach events: 

 National Association of Minority Contractors – Monthly meetings 
 Tabor 100 – at least two monthly meetings. 
 How to do business workshops – at least two events. 
 Community Project Meetings. 
 Pre-bid meetings in City of Seattle 
 Two Open House(s), to be scheduled as work packages are available. 
 Other events as opportunities present themselves. 

Deliverables to City:   Per event Promotional flyers, Agendas, Handout packages  

 

Outreach Strategy for Bidding Purposes 

CONTRACTOR will engage in the following outreach to recruit potential bidders for sub-contractable work 

packages: 

 Pre-bid meetings for each bid package. 
 Project-specific web-page on Contractor’s webpage with a link to the City’s Project webpage. 
 City’s electronic procurement portal (e-Bid). 
 Daily Journal of Commerce (“DJC”). 
 Notify Business Resource Providers of opportunities. 
 National Association of Minority Contractors (“NAMC”) and other appropriate associations . 
 Personal communications with WMBEs who have worked and who have worked with the City of 

Seattle before. 
 
 
Deliverables to City:  Outreach monthly activity log 

 

Capacity-Building and Technical Assistance Program 

CONTRACTOR will create a robust capacity-building and technical assistance program to help WMBEs 
successfully bid on and perform work packages, all of which will include the elements listed below. 
 
Alternatively, the City reserves the right to require CONTRACTOR to participate in the City’s Mentorship 
program. 
 

 Assessment—CONTRACTOR will create a consultant approach, to offer any WMBE firm coaching, 
mentoring and counseling about preparing for the project.  This includes offering up to 5 free hours 
to any WMBE firm requesting assistance, with an expert that can guide the WMBE through how to 
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bid, opportunities, resolving issues and concerns, and guiding the WMBE through the bidding and/or 
contract performance process.  

 
 Individual Business Development Plan (IBDP)—CONTRACTOR will offer to help develop an IBDP 

for each WMBE and identify how our team and various Business Resource Providers can work with 
the WMBE to fulfill the plan.  
 

 Open Communication—Facilitate authentic communication among all concerned so that issues can 
be raised and addressed before they become problems and disputes and to enhance the potential for 
positive outcomes.  
 

 Scheduling—CONTRACTOR will hold planning meetings with WMBEs to assist them in 
understanding the project schedule and to collect input about how they perceive the flow and time 
demands of the work. 
 

 Safety—Provide safety program to subcontractors as a basis for their project-specific safety plans. 
Review their safety plans and offer training to assist WMBEs in building their safety programs.  
 

 Resource Sharing—Provide opportunities to share our equipment such as cranes, forklifts, etc. 
CONTRACTOR will look for opportunities to engage in resource sharing for any professional service 
providers and vendors. 
 

 Cash Flow—Work with subcontractors to maximize cash flow throughout the project on a case-by-
case basis.  
 

 Contract Administration—CONTRACTOR will hold group sessions and one-on-one coaching to help 
subcontractors navigate contract paperwork. These orientations are held several times each year and 
at project closeout. 
 

 
Deliverables to City:    Monthly log of technical assistance 

 
Communications  
Surveys—Conduct quarterly surveys of subcontractors to gauge success of Inclusion Plan progress.  We will 
provide the results to the City of Seattle, CPCS. 
 
Progress Meetings—Have a standard agenda item to discuss the WMBE program at regular progress 
meetings.  A separate follow-up meeting may be required. 
 
Deliverables to the City:  

 Monthly Report of Amounts Paid to WMBEs. 
 Notes from Progress Meetings about Diversity Topics and any related attachments. 

 

Compliance and Monitoring 
CONTRACTOR will collect and report data about WMBE utilization and workforce diversity. A monthly 
progress report will be delivered at each monthly meeting.  CONTRACTOR will also monitor the qualitative 
impacts of the inclusion program by conducting surveys, discussing WMBE issues at progress meetings, and 
keeping a close eye on cash flow and costs to complete. This help will help the CONTRACTOR to monitor how 
to cost effectively support smaller trading partners. 
 
If a WMBE under subcontract lowered-tiered subcontractor, including our major mechanical or electrical 
subs, cannot perform a designated work package, the CONTRACTOR endeavor to have that scope transferred 
to another WMBE already working on the project or recruit a new WMBE to perform the remaining scope of 
work.  
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Social Equity Reporting 

a. Payments made to WMBEs, at all tiers, in the following ways  

i. PDF or 

ii. On an Excel spreadsheet  

Deliverables:  Subcontractor payments. 

 
Comprehensive List of Deliverables to City Purchasing and Contracting Services  
The following must be provided regularly as specified.  The City may withhold invoice 
payments until all late deliverables are received. 
 
 

Subcontracting Plan for each professional service work package. First and 
monthly 
update 

Construction Subcontracting Plan with the information and format 
acceptable to the City. 

 

Schedule for Outreach Events with flyers and handout packages 
 

Each 
occurrence 

Web page development and updates 
 

Monthly 

Training Program Curriculum for construction  
 

One time 

Outreach Monthly Activity Log 
 

Monthly 

Technical Assistance Program Plan and Monthly Log of Activity 
 

Monthly 

Quarterly Survey Results 
 

Quarterly 
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Attachment 2 to Exhibit G 
City of Seattle Inclusion Plan 

 

 
City of Seattle 

City Purchasing and Contracting Services (CPCS) 

Inclusion Plan 
Construction – Public Works 

 
Bidders must complete and submit this form with their bid. Carefully read all instructions. 

 
For questions or assistance contact: 

 Miguel Beltran, City Contract Compliance Manager, 206-684-4525 
(Miguel.Beltran@seattle.gov) 

 Carment Kucinski, 206-684-0188 (carmen.kucinski@seattle.gov) 
 

Bidder Company Name  

Public Works Number  

Project Title  

Name of person authorized to 
speak on behalf of the company 

regarding this Plan 
 

Email  

Phone  

 
Aspirational WMBE GOALS. Total available score: 6 points.  
Identify the Aspirational WMBE Goals Bidder believes can reasonably be achieved through good faith 
efforts during this project. It is not mandatory that these goals be achieved; they are not contractually or 
legally binding. Goals must be developed in good faith and represented as attainable by reasonable 
efforts.  
 
 

Estimated percentage of the base bid to Minority Owned 
contractors and suppliers  

     % 

Estimated percentage of the base bid to Woman Owned 
contractors and suppliers 

     % 

 Total estimated percentage of the base bid to all WMBE 
contractors and suppliers 

     % 

mailto:Miguel.Beltran@seattle.gov
mailto:Forrest.Gillette@seattle.gov
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City of Seattle 

City Purchasing and Contracting Services (CPCS) 

Inclusion Plan 
Construction – Public Works 

 
Bidders must complete and submit this form with their bid. Carefully read all instructions. 

 
For questions or assistance contact: 

 Miguel Beltran, City Contract Compliance Manager, 206-684-4525 
(Miguel.Beltran@seattle.gov) 

 Carment Kucinski, 206-684-0188 (carmen.kucinski@seattle.gov) 
 
 

Bidder Company Name  

Public Works Number  

Project Title  

Name of person authorized to 
speak on behalf of the company 

regarding this Plan 
 

Email  

Phone  

 
 
Aspirational WMBE GOALS. Total available score: 6 points.  
Identify the Aspirational WMBE Goals Bidder believes can reasonably be achieved through good faith 
efforts during this project. It is not mandatory that these goals be achieved; they are not contractually or 
legally binding. Goals must be developed in good faith and represented as attainable by reasonable 
efforts.  
 
 

Estimated percentage of the base bid to Minority Owned 
contractors and suppliers  

     % 

Estimated percentage of the base bid to Woman Owned 
contractors and suppliers 

     % 

 Total estimated percentage of the base bid to all WMBE 
contractors and suppliers 

     % 

 
 

mailto:Miguel.Beltran@seattle.gov
mailto:Forrest.Gillette@seattle.gov
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BUSINESS SUPPORT STRATEGIES. Total available score: 4 points 
 
Each of the two options below is worth 2 points. Bidder may select one, both, or neither. Once selected, it 
applies to: 
1. Registered as a Women or Minority Owned Business in the City Online Business Directory, and/or  
2. Small Business Concern as certified by King County, and/or 
3. Disadvantaged Business Enterprise of any definition certified by the State of Washington, and/or 
4. Women or Minority Owned Business Enterprise as certified by the State of Washington; and/or 
5. Small Business Concern certified by the State of Washington. 
 
 

Business Support Strategy Accept  

Early Retainage Release. The prime (and any sub-tier primes) will release 
retainage held for the subcontractor, within thirty (30) days of acceptance of 
the work performed by the qualified subcontractor. 

 

Advance Mobilization Pay: The Prime (and any sub-tier primes) shall advance 
10% of the specified and agreed-upon mobilization costs that were identified 
by line item within the WMBE firms bid, to each qualified firm at least 5 days in 
advance of the mobilization event. 

 

 
 
 
 
 
WMBE GUARANTEES. Total available score: 6 points. 
A Bidder may offer to guarantee work to WMBE firms for the project, by identifying the WMBE and 
minimum dollar value of such work in the table below. You may add additional rows.  
 

WMBE Business Name 

Minimum 
Guaranteed  

Dollar Amount 

      $      

      $      

      $      

      $      

      $      

      $      

TOTAL $      
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City of Seattle: Public Works 

 Women and Minority Business  
Inclusion Plan Instructions 

 
Carefully review all instructions. All Bidders must complete this form. The City public works inclusion plan 
requires the Bidder identify the good faith efforts the Bidder will use to include woman-owned and 
minority-owned business (WMBE) firms on the City project. There are 3 options for evidencing good faith 
efforts. Each option is worth points which can vary depending on information supplied by the Bidder. 
There is a maximum of 16 points available. The Bidder must earn at least 10 points. Bidders that earn 
less than 10 points will be found non-responsive and the Bid will be rejected. This Inclusion Plan 
becomes a material part of the Bidder’s contract if the project is awarded to Bidder.  
 
WMBE firms are state certified or self-identified firms that are at least 51% WMBE owned (per SMC 
20.42). A WMBE need not be self-identified within the City Online Directory at bid time, but in such case 
must self-identify and register by time of award. These resources may assist bidders:  

City On-Line Directory:  http://web6.seattle.gov/fas/registration/ 
OMWBE Directory:  http://www.omwbe.wa.gov/certification/certification_directory.shtml).  

 
1.  INSTRUCTIONS 
a. All Bidders (including WMBE Primes) must complete and submit this form as part of the Bid for City 

design-bid-build public works project having an Engineer’s Estimate of $300,000 or greater, unless 
the City expressly instructs otherwise in the bid package.  

b. There are three commitments Bidders can use to establish an Inclusion Plan – Aspirational WMBE 
Goals, Business Support Strategies, and WMBE Guarantees: 

1. Aspirational WMBE Goals are goals Bidder believes can be achieved by good faith 
efforts. This option is worth a maximum of 6 points;  

2. Business Support Strategies are those the Bidder commits to employ for qualified firms. 
This option is worth a maximum of 4 points;  

3. WMBE Guarantees identify WMBE firms the Bidder guarantees to contract with for this 
project, with agreement reached about the work and pricing for the WMBE scope, 
including any terms and conditions important to the WMBE for their performance. This 
option is worth a maximum of 6 points. 

 
c. Work performed by a WMBE must be commercially useful and a distinct element of work that 

includes managing and supervising the work. The Contractor should evaluate the amount of work 
subcontracted, industry practices, and other relevant factors to determine whether the work is 
commercially useful. 

d. A Bidder scored less than 10 points will be deemed non-responsive. See Scoring section below. 
e. All dollars cited shall exclude sales tax (including references to the Total Bid Cost and estimates 

made by Prime when completing this form). 
 

2. SCORING INSTRUCTIONS 
a. The percentage of WMBE utilization on past City projects is used to evaluate the Bidder's Plan.   
b. The Prime Contractor will determine Performance Goals for each bid package based upon what the 

GCCM determines to be the predominant nature of the work and subject to City's approval. If the 
project materially differs from scopes below, the Prime Contractor may calculate a unique measure 
and submit to the City for approval. 

c. The Performance Goal for this bid package is XX%. 
d. The project type and percentage of Performance Goal will be stated in the advertisement for bids and 

bid documents 
e. In addition to the Past Performance, scoring also recognizes an intent to exceed past performance by 

at least 2 percentage points above past performance. 
f. If past utilization for a project type was zero, an Aspirational Goal above two percent will receive 6 

points. Bidder must still identify Business Support Strategies and Guarantees it is willing to employ 
and will be scored accordingly. 

http://web6.seattle.gov/fas/registration/
http://www.omwbe.wa.gov/certification/certification_directory.shtml
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g. Points awarded for WMBE Guarantees will be calculated based upon total available work for 
subcontract given past performance. This section can be awarded as many as 6 points.  

h. When calculations are used to evaluate the points, the City will calculate points to the nearest tenth 
decimal place. The City will round up to the nearest tenth. 

 
 
 
 

3. ASPIRATIONAL WMBE GOAL INSTRUCTIONS 
a. Aspirational WMBE Goals represent a serious commitment to use good faith efforts to reach the 

stated goals. 
b. The Prime Contractor will rely upon the Total WMBE Goal to determine responsiveness. The City will 

correct the Total WMBE Goal if that provided by the Bidder does not match the MBE and WBE goals.  
c. Aspirational WMBE Goals are a percentage of the Base Bid and during the course of the project will 

apply to the total contract amount including all contract change orders (additives, alternates and 
deductives). Contractor may seek a goal adjustment if such changes may merit a greater or lesser 
goal; the Contractor will consider such requests, approve if appropriate, and modify the Plan 
accordingly. 

d. A WMBE Bidder may include in their goals and guarantees that percentage of contract base bid for 
work which the WMBE intends to self-perform that is in excess of the mandatory 30% they are 
otherwise required to perform as required by the City Specifications Section 1-08.1(3). 

e. Bidder will receive between 0 and 6 points for its Aspirational WMBE Goals, with proportional points 
based on a straight line formula to Past Performance (plus 2%) identified for the project as advertised 
in the bid solicitation. Bidder receives 3 points if the Total Aspirational Goal is half of Past 
Performance + 2%. Six points are awarded if the Bidder meets or exceeds Past Performance by 2 or 
more percentage points. For example, a project with Past Performance of 14%, would receive 3 
points if the Total Aspirational Goal was 8% or 6 points if the Total Aspirational Goal was 16%. 

PA = 6A/(P + 2),  
Where  PA = Points awarded for Bidder’s Aspiration Goal 

A = Bidder’s Aspiration Goal (%) 
P = Applicable Past Performance Trend (%) 

 
4. BUSINESS SUPPORT STRATEGIES INSTRUCTIONS 

The Bidder may elect to provide the business support identified on Page 2 for qualified firms. The City 
will provide two points for each choice selected. There are two options, allowing a total of 4 points if 
both options are chosen: 

1. Early Retainage Release. The prime and any sub-tier primes will release retainage held for the 
subcontractor, within thirty (30) days of acceptance of the work performed by the qualified 
subcontractor. 

2. For mobilization, the Prime and any sub-tier primes will pay all qualified firms five days in 
advance of the on-site performance, except if a unique situation prohibits such as an emergency 
or event requiring an immediate mobilization response. In those events, the Prime (including any 
sub-tier primes) shall deliver the payment no later than 5 days after job mobilization begins. 
 

5. WMBE GUARANTEE INSTRUCTIONS 
a. This guarantees the City and WMBE that they shall be used for at least the amount given, following 

the remaining rules below. A WMBE Guarantee expects the Bidder achieved agreement about scope, 
terms and cost of the work for the WMBE at bid time. The burden is upon the Bidder to resolve any 
differences, once the guarantee is given. 

b. The Prime should clearly document in writing, agreements made with the WMBE firm upon which the 
guarantee was predicated, such as unit price or lump sum pricing as applicable, scope, terms or 
conditions, and subcontractor concurrence. This protects both parties when completing and executing 
the resultant subcontract before work begins. 

c. The Prime Contractor or the City may contact the WMBE firm or Contractor after Bid opening to verify 
the firm has agreement to perform work as described in the plan. Failure to have agreement may 
result in rejection of the Inclusion Plan, rendering the Bid non-responsive. 
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d. A bidder will receive between 0 and 6 points for WMBE Guarantees, receiving a proportional number 
of points based on a straight line formula to Past Performance. A bidder will receive 3 points if the 
dollar-value of the Guarantees equals half of the Past Performance percentage. Six points are 
awarded if the Bidder commitments meet or exceed Past Performance.  

PG = 6 G / P  
Where  PG = Points awarded for Bidder’s Guaranteed Goal 

G = Bidder’s Guaranteed WMBE Goal (%) 
P = Applicable Past Performance Trend (%) 

 
e. A WMBE bidder may only include self-performed work above 30%. This is based on the self-

performance minimum required by the City Specifications Section 1-08.1(3). 
f. Substitution of a Guaranteed WMBE firm is prohibited absent a waiver granted by the CPCS as a 

result of: 
1. Bankruptcy of the WMBE firm; 
2. Failure of the WMBE firm to provide the required bond; 
3. The WMBE firm cannot perform the work because they are debarred, not properly licensed, does 

not meet the subcontractor approval criteria, or in some other way is ineligible to work; 
4. Failure of the Subcontractor to comply with a requirement of law applicable to subcontracting; 
5. Death or disability of the principal of the WMBE firm rendering it unable to perform the work; 
6. Dissolution of the WMBE firm; 
7. Failure of the WMBE firm to perform satisfactorily in previous projects not known to Bidder at the 

time of bid; 
8. Failure or refusal of the WMBE to perform work for reasons other than contract term or pricing 

disputes; 
9. A change in scope of the contract which removes the guaranteed work from the project. 
10. WMBE Subcontractor does not execute an offered contract that reflects the terms and pricing that 

was agreed upon as a condition of the Guarantee. The Prime must evidence that the WMBE 
Subcontractor failed to execute a contract offered by the Prime which reflected such agreements, 
after the Subcontractor was given adequate time to execute the offered subcontract.  

 
 
6. INCORPORATION OF PLAN INTO CONTRACT AND REPORTING REQUIREMENTS 
a. Prime Contractor may discuss the Plan with the Apparent Successful Bidder before incorporating 

into the contract and may amend the Plan by mutual consent.  
b. Prime Contractor reserves the right to require a completed WMBE Inclusion Plan Supplement as a 

condition for contract execution if no WMBE guarantees are provided in order to demonstrate results 
of good faith efforts. 

c. The Contractor must provide reports and documents as required by Contractor within 15 days. 
d. CPCS will evaluate Contractor’s WMBE utilization throughout the project.  
e. Contractor may not substitute a WMBE firm identified in the guaranteed portion of the plan unless 

the substitution is approved by the Prime Contractor and CPCS. Such a substitution will not be 
considered unless Contractor can demonstrate clear necessity for such substitution. A Contractor 
granted permission to substitute for a guaranteed WMBE firm shall use good faith efforts to recruit 
another WMBE firm to perform the Work.  

f. If the Prime Contractor determines the Contractor is not making good faith efforts, it may take action 
as allowed by their contract.  

g. The City will evaluate the WMBE utilization at close-out and may assign a Deficiency rating for 
failure to demonstrate good faith efforts. Deficient ratings are used by the City to determine Bidder 
responsibility on future work and debarment. To avoid a deficiency rating, the Contractor must 
demonstrate: 

1. A good faith effort to achieve Aspirational goals. Attainment under 80% of the goal will 
likely be considered deficient;  

2. Timely submittal of required and requested materials and reports to CPCS;  
3. Having advance agreements with each WMBE Guarantee, such that the WMBE 

understands and agrees that the WMBE Guarantee represents mutual agreement at time 
of the bid submittal; 
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4. Using all “WMBE Guarantees” named in the Inclusion Plan, unless Prime received written 
authorization from CPCS for substitution;  

5. WMBE relationships are harmonious, clearly communicated and free of undue dispute; 
and 

6. WMBE work was commercially useful as defined above. 
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