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Patricia Lee
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CITY OF SEATTLE

ORDINANCE _ 14.5999
é

19 840

COUNCIL BILL

AN ORDINANCE relating to the Office of Labor Standards; amending Section 14.19.025 of the
Seattle Municipal Code to remove the authority to pay a subminimum wage to people
with disabilities as set forth in RCW 49.46.060(2).

WHEREAS, in 2015 The City of Seattle (City) established a citywide minimum wage; and

WHEREAS, the City modeled its ordinance on the State Minimum Wage Act, chapter 49.46
RCW,; and

WHEREAS, RCW 49.46.060 provides that the directér of Labor and Industries, “to the extent
necessary in order to prevent curtailment bf opportunities for employment, shall by
regulations provide for...the employment of individuals whose earning capacity is
impaired by age or physical or mental deficiency or injury, under special certificates
issued by the director, at such wages lower than the minimum wage applicable under
RCW 49.46.020 and for such period as shall be fixed in such certificates”; and

Whereas, on June 21, 2017 the Seattle Commission for People with Disabilities sent a letter to
the Council and Mayor stating, "The Seattle Commission for People with Disabilities
unanimously urges you and the City to uphold Seattle's commitment to equal rights and

protections for people with disabilities, and end the exemptions to pay workers with

disabilities subminimum wages."; and
WHEREAS, the City supports an inclusive workplace and equity for all workers; and

WHEREAS, the City of Seattle Office of Labor Standards (OLS) Director’s Rules, adopted in
September 2017, prohibit the OLS Director from issuing special certificates to pay a

subminimum wage for people described in RCW 49.46.060(2); and
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WHEREAS, the City agrees with these Rules and believes Seattle Municipal Code Section
14.19.025 should be amended accordingly; NOW, THEREFORE,
BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. Section 14.19.025 of the Seattle Municipal Code, enacted by Ordinance 124960, is
amended as follows:
14.19.025 Special certificate and minors
A. The Director shall have the authority to issue a special certificate authorizing an
employer to pay a wage less than the City of Seattle minimum wage, as defined in this Chapter
14.19, but above the Washington State minimum wage, as defined in RCW 49.46.020. Such
special certificates shall only be available for the categories of workers defined in RCW
49.46.060(1) and shall be subject to such limitations as to time, numbet, proportion, and length

of service as the Director shall prescribe. The Director shall not grant special certificates

authorizing emplovers to pay less than the City of Seattle minimum wage to workers described

in RCW 49.46.060(2). Prior to issuance, an applicant for a special certificate must secure a letter

of recommendation from the Washington State Department of Labor and Industries stating that
the application has a demonstrated necessity pursuant to (WAG)) chapter 296-128 WAC.

B. The Director shall by rule establish the minimum wage for employees under the age of
18 years, provided that any percentage of the hourly rate established by rule shall not be lower

than the percentage applicable under state statutes and regulations.
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Section 2. This ordinance shall take effect and be in force 30 days after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it

shall take effect as provided by Seattle Municipal Code Section 1.04.020.
éx *
{\ L
Passed by the City Council the o~ dayof __ [\OC \ 2018,
A (\CX
and signed by me in open session in authentication of its passage this L

o 9,
Vi ke C( /jl’?c/ o /éj

President of the City Council

day of

-
Plor ! 2018,

~
Approved by me this l 3 day of /4 @’ &-Q ,2018.
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ol vl vty

N
—-Y .
Filed by me this |2 dayof P\ o\ ,2018.
‘ N e
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(V4 /5&’@» Ve / ff;/ N e

Monica Martinez Simmons, City Clerk

(Seal)

Attachments:
Attachment A — Minimum Wage Ordinance Rule Revisions - September 29, 2017
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SEATTLE OFFICE OF LABOR STANDARDS
SEATTLE HUMAN RIGHTS RULES (SHRR)
Chapter 90

Practices for administering minimum wage and minimum compensation rates for employees
performing work in Seattle (i.e. Minimum Wage Ordinance) under SMC 14.19

GENERAL PROVISIONS

SHRR 90-001  Purpose

SHRR 90-020 Practice where rules do not govern
SHRR 90-030  Construction of rules

EMPLOYMENT IN SEATTLE
SHRR 90-040 Employees who are typically based outside of the City and work in the City on an

occasional basis

EMPLOYER SCHEDULE DETERMINATION
SHRR 90-045 Joint employers

SPECIAL CERTIFICATE AND MINORS
SHRR 90-050  Learners, apprentices, messengers, workers with a disability
SHRR 90-060 Minors

HOURLY MINIMUM WAGE AND MINIMUM COMPENSATION
SHRR 90-065 Individual employee’s medical benefits plan
SHRR 90-070  Service charges

SHRR 90-080 Two or more positions for the same employer

EMPLOYER RECORDS
SHRR 90-110  Payroll records

ENFORCEMENT
SHRR 90-120  Practice and procedures for enforcement of ordinance
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GENERAL PROVISIONS

SHRR 90-001 Purpose

These Rules (Chapter 90) govern the practices of the Seattle Office of Labor Standards in administering
requirements for minimum wage and minimum compensation under Seattle Municipal Code 14.19 (i.e.
the Minimum Wage Ordinance).

SHRR 90-020 Practice where rules do not govern
If a matter arises in administering the Minimum Wage Ordinance that is not specifically covered by
these rules, the Director shall specify the practices to be followed.

SHRR 90-030  Construction of rules

These rules shall be liberally construed to permit the Seattle Office of Labor Standards to accomplish its
administrative duties in implementing the Minimum Wage Ordinance, including providing technical
assistance, determining if a violation has occurred and proscribing penalties and remedies.

EMPLOYMENT IN SEATTLE

SHRR 90-040 Employees who are typically based outside of the City and work in the City on an

occasional basis

1. In general. Employees are covered by the ordinance for all time spent working within the
geographic boundaries of the City. An employee who is typically based outside of the City and
performs work in the City on an occasional basis is covered by the ordinance in a two-week period
only if the employee performs more than two hours of work for an employer within the City during
that two-week period. SMC 14.19.015.B.

2. Typically based outside of the City and performs work in the City on an occasional basis. An
employee is “typically based outside of the City and performs work in the City on an occasional
basis” if the employee works for an employer outside the geographic boundaries of Seattle for more
than 50% of work hours in a year; or over the course of the period of employment for employment
that is less than a year. An employee who works within the geographic boundaries of Seattle at least
50% of work hours in a year does not “typically work outside of Seattle or work in Seattle on an
occasional basis” and is covered by the ordinance for all hours worked in Seattle.

a. Totrack an employee’s work over the course of a year, employers must apply any fixed,
consecutive 12-month period of time, including January 1 through December 31; a tax year,
fiscal year, or contract year; or the year r'unning from an employee's one-year anniversary
date of employment.

b. If an employee has not worked for the employer for a year, the percentage of work outside

~ of Seattle is based on the hours worked by the employee(s) who previously worked in the

Seattle Office of Labor Standards / Minimum Wage Rules (Chapter 90) —03/31/15, amended 09/29/17
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employee’s position over the course of the previous year or the previous period of
employment for employment that is less than a year.

c. If the employee’s position is partially or substantially new, the percentage of work outside
of Seattle is based on the employer’s reasonable expectation of the location(s) for the hours
worked by the employee over the course of a year; or over the course of the period of
employment for employment that is less than a year.

EMPLOYER SCHEDULE DETERMINATION
SHRR 90-045  Joint employers

1. In general. "Employer" means any individual, partnership, association, corporation, business trust,
or any entity, person or group of persons, or a successor thereof, that employs another person and
includes any such entity or person acting directly or indirectly in the interest of an employer in
relation to an employee. More than one entity may be the "employer" if employment by one
employer is not completely disassociated from employment by the other employer. SMC 14.19.010.

2. Joint employer. Separate entities may be treated as a joint employer under this ordinance. Jomt
employers may be separate and distinct entities with separate owners, managers, and facmtles

3. Determination. Determining whether employment is joint employment, or separate and distinct
employment, depends upon all the facts in the particular case. Where the employee performs work
that simultaneously benefits two or more employers, or works for two or more employers at
different times during the workweek, a joint employment relationship generally will be considered
to exist in situations such as

a. Where there is an arrangement between the employers to share the employee’s services,
as, for example, to interchange employees; or

b. Where one employer is acting directly or indirectly in the interest of the other employer (or
employers) in relation to the employee; or

c. Where the employers are not completely disassociated with respect to the employment of a
particular employee and may be deemed to share control of the employee, directly or
indirectly, by reason of the fact that one employer controls, is controlled by, or is under
common control with the other employer.

4. Schedule. To determine whether the employer is a Schedule 1 or Schedule 2 employer for purposes
of SMC 14.19.020, employees who are jointly employed must be counted by all joint employers,
regardless of whether the employee is maintained on one or both employers’ payrolls.

5. Hourly rate. The Schedule of the joint employer with the most employees determines the hourly
rate for the employee who is jointly employed.

Seattle Office of Labor Standards / Minimum Wage Rules (Chapter 90) —03/31/15, amended 09/29/17
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6. Jointand several liability. If the facts establish that the employee is jointly employed by two or
more employers, all joint employers are responsible, both individually and jointly, for compliance
with all of the applicable provisions of the ordinance with respect to the entire employment for the
particular work week and pay period.

SPECIAL CERTIFICATE AND MINORS

SHRR 90-050 Learners, apprentices, messengers, workers with a disability

1. In general. The Director shall have the authority to issue a special certificate authorizing an
employer to pay a wage less than the hourly rate defined in SMC 14.19.030, 14.19.035, and
14.19.040, but above the Washington State minimum wage, as defined in RCW 49.46.020. Such
special certificates shall only be available for learners, apprentices, messengers and people with
disabilities as described in in RCW 49.46.060 and shall be subject to such limitations as to time,
number, proportion, and length of service as the Director shall prescribe. Prior to issuance, an
applicant for a special certificate must secure a letter of recommendation from the Washington
State Department of Labor and Industries stating that the applicant has a demonstrated necessity
pursuant to WAC 296-128. SMC 14.19.025.A.

2. lssuance of special certificates
a. The Director may issue special certificates to pay a subminimum wage for learners,
apprentices, and messengers as described in RCW 49.46.060.
b. The Director shall not issue special certificates to pay a subminimum wage for people with
disabilities as described in RCW 49.46.060.

3. Letter of recommendation. A copy of an approved special certificate from Washington State
Department of Labor and Industries shall serve as a letter of recommendation.

4. Limitations. The Director’s special certificate may have the same limitations for time, number,
proportion and length of service as prescribed by the Washington State Department of Labor and
Industries provided that the hourly rate is above the Washington State minimum wage.

5. Application. Applications for a special certificate to pay a subminimum wage must be submitted to
the Director in writing and will be considered on a case-by-case basis.

6. Notice of the decision. The Director shall send written notice of the decision to the employer, and
when applicable, to the employee as prescribed by WAC 296-128.

Seattle Office of Labor Standards / Minimum Wage Rules (Chapter 90} — 03/31/15, amended 09/29/17
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SHRR 90-060 Minors

1. In general. The Director shall have the authority to issue a rule for the minimum wage for
employees under the age of eighteen years, provided that any percentage of the hourly rate
established by rule shall not be lower than the percentage established by applicable state statutes
and regulations. SMC 14.19.025.8B.

2. Employees less than 16 years of age. Employers shall pay employees who have not yet reached age
sixteen an hourly rate of pay that is not less than 85% of the hourly rate required for employees
ages 16 and older by SMC 14.19.030, 14.19.035, and 14.19.040.

HOURLY MINIMUM WAGE AND MINIMUM COMPENSATION

SHRR 90-065 Individual employee’s medical benefits plan
1. Ingeneral.

a.

Schedule 1 employers that pay toward an individual employee's medical benefits plan shall
pay the employee an hourly minimum wage that is no less than the schedule set forth by
SMC 14.19.030.8B.

Schedule 2 employers can meet the applicable hourly minimum compensation requirement
through wages (including applicable commissions, piece-rate, and bonuses), tips, and money
paid by an employer towards an individual employee's medical benefits plan, provided that
the Schedule 2 employer also meets the applicable hourly minimum wage requirements.
SMC 14.19.040.B.

2. Enrollment in a medical benefits plan and eligibility for receipt of benefits. Schedule 1 and 2
employers may pay the permissible lower minimum wage only if an individual employee is enrolled
in a medical benefits plan and is eligible for receipt of benefits, subject to the following exceptions:

a.

The employer is paying toward an individual employee’s medical benefits plan during the
employee’s waiting period for enrollment and eligibility; or

The employer is paying toward an individual employee’s medical benefits under a multi-
employer health and welfare benefit plan established under section 302(c)(5) of the Labor
Management Relations Act of 1947 29 U.S.C. § 401-531 (i.e. Taft-Hartley Act).

SHRR 90-070 Service charges

1. Service charge. Service charge means a separately designated, automatic amount collected by
employers from customers that is for services provided by employees, or is described in such a way
that customers might reasonably believe that the amounts are for such services. Service charges

include but are not limited to charges designated on receipts as a “service charge,

”

gratuity,”

“delivery charge,” or “porterage charge.” See RCW 49.46.160(1)(c).
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2. Disclosure requirement. An employer that imposes an automatic service charge related to food,
beverages, entertaihment, or porterage provided to a customer must disclose in an itemized receipt
and in any menu provided to the customer the percentage of the automatic service charge that is
paid or is payable directly to the employee or employees serving the customer. See RCW
49.46.160(1).

3. Commission. Service charges paid to an employee may count toward commissions for the
employee’s earnings above the state minimum wage, as set forth in RCW. 49.46.020.

4. Minimum wage and minimum compensation. Service charges paid to an employee may count
toward Seattle minimum wage and minimum compensation for the employee’s earnings above the
state minimum wage, as set forth in RCW 49.46.020.

SHRR 90-080 Two or more positions for the same employer

When an employee is performing work in both a tipped and non-tipped position for the same Schedule
2 employer, tips count toward hourly minimum compensation only for hours worked in the tipped
position,

EMPLOYER RECORDS

SHRR 90-110 Payroll records

1. - In general. Employers shall retain payroll records documenting minimum wages and minimum
compensation paid to each employee. Employers must retain such records for a period of three
years from the date such hours were worked. SMC 14.19.050.

2. Basic information. Payroll records shall contain information required by state statutes and

regulations for Washington state minimum wage, including

a. Name in full, and on the same record, the employee's identifying symbol or number if

such is used in place of name on any time, work, or payroll records. This shall be the
same name as that used for Social Security record or federal tax return filing purposes;
Home address;
Occupation in which employed;
Date of birth if under eighteen;
Time of day and day of week on which the employee's workweek begins. If the
employee is part of a workforce or employed in or by an establishment all of which has
workers who have a workweek beginning at the same time on the same day, a single
notation of the time of the day and beginning day of the workweek for the whole
workforce or establishment will suffice. If, however, any employee or group of
employees has a workweek beginning and ending at a different time, a separate
notation shall then be kept for that employee or group of employees;

o o0 T
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f. Hours worked each workday and total hours worked each workweek (for purposes of
this section, a “workday” shall be any consecutive twenty-four hours);

g. Total daily or weekly straight-time earnings or wages; that is, the total earnings or
wages due for hours worked during the workday or workweek, including all earnings or
wages due during any overtime worked, but exclusive of overtime excess compensation;

h. Total overtime excess compensation for the workweek; that is, the excess compensation
for overtime worked which amount is over and above all straight-time earnings or
wages also earned during overtime worked;

i. Total additions to or deductions from wages paid each pay period. Every employer
making additions to or deductions from wages shall also maintain a record of the dates,
amounts, and nature of the items which make up the total additions and deductions;

j. Total wages, including bonuses, commissions and piece-rate, paid each pay period;

k. Date of payment and the pay period covered by payment;

. Employer may use symbols where names or figures are called for so long as such
symbols are uniform and defined. See WAC 296-128-010.

3. Minimum wage and minimum compensation. Payroll records also shall contain information that
demonstrates payment of minimum wage and minimum compensation to each employee, including
but not limited to payments toward the individual employee’s medical benefits; the actuarial value
of the employee’s medical benefits; and payments of tips and service charges to the employee.

ENFORCEMENT
SHRR 90-120 Practice and procedures for enforcement of ordinance

The enforcement practices and procedures for this ordinance (SMC 14.19) are determined by the Seattle
Office of Labor Standards Rules, Chapter 140.
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