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ORDINANCE \23205

AN ORDINANCE relating to the Department of Parks and Recreation; authorizing the
Superintendent of Parks and Recreation to enter into an agreement with The Seattle
Aquarium Society for operation and management of the Seattle Aquarium.

WHEREAS, the City of Seattle owns and operates the Seattle Aquarium, located on Piers 59/
60, and widely recognized as a world-class aquarium and a regional marine
conservation resource; and

WHEREAS, the Aquarium, under the management of the Department of Parks and Recreation, is
primarily self-sustaining in its operations, through admissions and other revenues; and

WHEREAS, since 1982, The Seattle Aquarium Society (“SEAS™) has supported the City in this
endeavor, and since 2006, has managed the Aquarium food and merchandise
concessions under a Master Concession Agreement with the City, authorized by
Ordinance 122211; and

WHEREAS, in 2000, a Central Waterfront Citizens Advisory Committee recommended that the
Aquarium be redeveloped at its current location at Piers 59/60 and the City accepted
that recommendatlon and

WHEREAS deterioration of Pier 59 required a major capital 1nvestment to repair that structure;
and

WHEREAS, pursuant to Resolution 30737, the City and SEAS entered into a Memorandum of
Agreement ("MOA"), which, among other things, contained guidelines for a Phase One
redevelopment of the Aquarium at Pier 59; and

WHEREAS, pursuant to the terms of the MOA, the City and SEAS commenced the Phase One
redevelopment for which the City undertook a significant pier- support replacement
project and SEAS completed a private capital fundraising campaign of $17.2 million
and then successfully managed the construction of two new exhibits and substantial
other capital improvements to the facility; and

WHEREAS, Resolution 30737 also contemplated that upon successful completion of the
" fundraising campaign and Phase One capital improvements and the satisfaction of other
conditions SEAS would assume additional responsibilities with respect to the long-term
management and operations of the Aquarium; and
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WHEREAS, SEAS has demonstrated the capacity to administer large, complex business efforts
through the completion of Phase One improvements, a related private fundraising
campaign and the management of Aquarium concessions, reflected in the Seattle
Aquarium Society Phase One Completion Report, dated February 1, 2008; and

WHEREAS, Resolution 30737 also required SEAS to employ a competent and reputable Chief
Executive Officer to manage the Aquarium; prepare a sound business plan for the
operation of the Aquarium; and successfully manage any phase of operations assigned
to it; and

WHEREAS, SEAS has complied with the above conditions and has participated with the City in
a study which, using nationally recognized standards, concluded that the Aquarium’s

structures and systems are in fair condition and identified a program of ongoing major
maintenance; and

WHEREAS, Resolution 31080 required the Executive to undertake a due diligence investigation
to evaluate the prospects for successful long-term transition of the management and
operations of the Aquarium from the City to SEAS and established principles to guide
the development of such an agreement; and

WHEREAS, the Executive has completed the due diligence investigation and determined that
the transfer of Aquarium operation to SEAS is in the best interests of the City and has
negotiated an agreement with SEAS for the long-term operation of the Aquarium that
is consistent with the principles contained in Resolution 31080; and

WHEREAS, it is an established best practice nationally to maintain public ownership of
aquariums while contracting for management with non-profit aquarium-specific
organizations and seeking increasing private-sector support and contributions; NOW,
THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The Superintendent of Parks and Recreation (“Superintendent™) or his
designee is authorized to execute an Operations and Management Agreement substantially in the
form of Attachment 1 hereto, that will allow The Seattle Aquarium Society to operate the Seattle

Aquarium for a term of twenty years.

Section 2. The Superintendent, or his designee, is further authorized and directed, for

and on behalf of the City, to make technical, conforming or otherwise nonmaterial changes to the
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Agreement, and to execute, deliver, record, administer and perform such ancillary agreements or
documents or to take such other actions as in his or her judgment may be necessary, appropriate
or desirable in order to carry out the terms and provisions of, and complete the transactions

contemplated by, this ordinance.

Section 3. This ordinance shall take effect and be in force thirty (30) days from and
after its approval by the Mayor, but if not approved and returned by the Mayor within ten (10)

days after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the _{ HE’ day of Qeceynpell, 2009, and signed by me in open
session in authentication of its passage this jyE® day of Derewban , 2009.

P#esident of the City Council

Approved by me this S day of @ \4208@ 4

I\

Gregory J\Nickels, Mayor

.

Filed by me this 22" day of ) e e mlon 2009.

City Clerk
(Seal)

Form Last Revised on December 17, 2008 3




& N . R IS Y

el N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
78

{
Susan Mueller/ HH
DPR Aquarium Transition Agreement ORD
11/13/09
Version #1a

Attachment 1: SEATTLE AQUARIUM OPERATIONS AND MANAGEMENT
AGREEMENT.

Exhibits to Attachment 1:

Exhibit 1 General Premises Diagram

Exhibit 2 Detailed Premises Diagram

Exhibit 3 City’s Capital Obligations

Exhibit 4 SEAS’ Capital Obligations

Exhibit 5 Personal Property Inventory

Exhibit 6 Debt Service Reimbursement Schedule
Exhibit 7 Insurance Requirements
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SEATTLE AQUARIUM

OPERATIONS AND MANAGEMENT AGREEMENT

This Seattle Aquarium Operations and Management Agreement ( “Agreement”)
is made and entered into this _ day of , 20 __, by and between the CITY
OF SEATTLE, a Washington first class city (the “City”), acting through its
DEPARTMENT OF PARKS AND RECREATION (the “Parks Department”), and The
SEATTLE AQUARIUM SOCIETY, a Washington non-profit corporation (“SEAS”)
(collectively, the “Parties”).

RECITALS

WHEREAS, the City currently owns and operates the public aquarium located
in the City of Seattle commonly known as the Seattle Aquarium; and

'WHEREAS, The Seattle Aquarium Society is a non-profit corporation organized
in 1982 for charitable, scientific and educational purposes for the study and promotion
of marine life and conservation and for the education and recreation of the public; and

WHEREAS, in 2000, the Washington State Legislature adopted Chapter 35.64
of the Revised Code of Washington to authorize certain cities, including the City of
~ Seattle, to enter into contracts with non-profit corporations or other public organizations
to manage and operate their zoos and aquariums; and

WHEREAS, The City of Seattle and The Seattle Aquarium Society believe that
the proposed Agreement will provide the greatest opportunity for success of the
Aquarium in fulfilling its mission in education, conservation and recreation, providing
benefits to the citizens of Seattle, and developing the Aquarium as an important civic
asset, cultural resource and attraction;

NOW, THEREFORE, in consideration of the mutual covenants contained herein
and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties hereby agree as follows: .

1
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AGREEMENT

1. Definitions. As used in this Agreement, the following terms have the meanings
ascribed: '

1.1 “Animals” means all living creatures residing at the Premises as part of
the Aquarium Exhibits or other activities.

1.2 “AZA” means the Association of Zoos and Aquariums.

1.3  “Business Day” means any day on which banks in the State of
Washington are open for business, excluding Saturdays.

1.4 “CEO” means the chief executive officer of SEAS.

1.5  “Capital Improvements” means improvements to the Premises
performed by SEAS that increase the useful life of the Premises or enhance their use as
an aquarium,

1.6  “Capital Maintenance” means the sorts of Aquarium planning,
acquisition, construction, reconstruction, repair, replacement, rehabilitation, or
improvement projects and activities that could be funded under RCW 82.46.010.

1.7 “City’s Capital Obligations” means those items listed on Exhibit 3.

1.8  “City Employees” means those persons who are employed as of January
1, 2010, in part-time or full-time jobs at the Aquarium.

1.9  “Concession Agreement’ means that Pier 59 Master Concession
Agreement between the City and SEAS dated October 9, 2006.

1.10 “Debt Service Reimbursement’ means the amounts shown on Exhibit 6
that SEAS owes to the City for debt service for previous Aquarium improvements.

111 “Effective Date” means the first day of the seventh calendar month
following the month in which this Agreement is authorized by the Seattle City Council.

1.12 “Exhibits” means all areas of thé Premises that have been constructed,
arranged, or displayed for members of the public to view or interact with during their visit
to the Aquarium. :

113 “Favorable Ruling” is defined in Section 15.1.

2
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1.14 “Fiscal Year’ means a 12-month period beginning on January 1 of each
calendar year and ending on December 31 of the same calendar year.

1.15 “Force Majeure” is defined in Article 19.

1.16 “Parks Board” means the Board of Park Commissioners established by
City Charter.

1.17 “Personal Property” is defined in Section 5.1.

1.18  “Property,” when used without a modifier, means the Premises and the
Personal Property, collectively.

1.19 “Premises” is defined in Section 2.1.
1.20 “Reimbursement Schedule’ is defined in Section 6.1.

1.21 “Retirement Board” means the Board of Administration of the Seattle City
Employees’ Retirement System established under Chapter 4.36 of the Seattle Municipal
Code. '

1.22 “SEAS Board’ means the Board of Directors of the Seattle Aquarium
Society.

1.23 “SEAS Property’ is defined in Article 14.
1.24 “SEAS’ Capital Obligations” means those items listed on Exhibit 4.
1.25 “Term’ is defined in Section 3.1.

1.26 “Termination Date” means June 30, 2030, unless terminated earlier as
provided herein.

1.27 “Transferring Employees’” is defined in Section 15.3.
1.28 “Visitor Amenities” means improvements to the public areas of the
Premises directly related to visitor experience, excluding concession areas, food service

areas, and restrooms, for the purpose of enriching the visitor experience.

2.  Management and Operation Rights; Use of Premises.

2.1 Grant of Rights. Beginning on the Effective Date, SEAS shall exclusively
manage and operate the Aquarium in accordance with all of the terms and conditions
contained in this Agreement. The Aquarium is comprised of the Exhibits and all related

3
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facilities located on Piers 59 and 60 over Elliott Bay in Seattle, Washington, on which
the Aquarium is currently operated. The Aquarium Exhibits and facilities are shown as
a diagram in Exhibit 1 and described in greater detail in Exhibit 2 hereto, and are
referred to collectively herein as the “Premises.”

2.2  Permitted Use. Throughout the Term, SEAS shall use and continuously
occupy the Premises for the operation of a public Aquarium and for purposes and
programs related or incidental thereto, focusing on conservation, education, enterprise
operations, and visitor services, and for no other purpose. SEAS shall not use or
occupy any portion of the Premises, and shall not permit the use or occupancy thereof,
in any unlawful manner or for any illegal purpose, and shall not permit any activity to be
~ carried on that would constitute an actionable nuisance under the laws of the State of
Washington. The Permitted Use shall not include the sale or the promotion of the sale
or use of tobacco, weapons or alcoholic beverages (provided that alcoholic beverages
may be served at catered events and in the restaurant area) and SEAS agrees to adopt
and implement a policy prohibiting any person, except for law enforcement officers and
on-duty security personnel, from possessing firearms on the Premises.

2.3 Continuous Operation; Staffing. SEAS shall keep the Premises open and
use them to transact business with the public 364 days per year during such hours as
SEAS may determine (but a minimum of 45 hours per week), except that SEAS may,
upon posting a written and website notice to the public of not less than one (1) week in
duration prior to any closure, close the Premises or a portion thereof for a reasonable
period for repairs, approved remodeling, taking inventory and accommodating
construction activities related to the Alaskan Way Viaduct replacement and related
work. SEAS may also close the Premises to the public upon posting prompt actual and
website notice, for such periods of time as are necessary to deal with: force majeure
events; emergent situations threatening health and safety of the general public or the
Animals; emergent situations threatening security of the Premises; and for not more
than five (5) days per year for extraordinary and compelling economic or personnel
conditions. SEAS shall ensure that an adequate number of personnel qualified to
operate the Aquarium are present at the facility 24 hours per day.

3. Term of Agreement.

3.1  Term. The term of this Agreement (“Term”) shall commence on the
Effective Date and expire on June 30, 2030 (the “Termination Date"), unless this
Agreement is terminated earlier as provided herein.

3.2  Option to Terminate. If the Superintendent of the Department of Parks
and Recreation (the “Superintendent”’) determines that there is no reasonable
likelihood of SEAS’ expending at least $5,000,000 on new or updated Exhibits prior to
June 30, 2020, as further described in Section 4.2 below, the City may terminate this
Agreement upon 12 months’ prior written notice to SEAS, which notice shall be
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delivered to SEAS between January 1, 2019, and June 30, 2019. During the 12-month
notice period, SEAS and the City shall cooperate to provide for an efficient and
coordinated transition of operations and management from SEAS to the City orto a
City-designated successor operator.

4, Undertakings of the Parties.

4.1 City's Obligations. In addition to any other obligations imposed on the City
under this Agreement, the City’s obligations include (a) transfer of the Personal
Property, defined in Section 5.1 below, to SEAS; (b) funding of $8,000,000 of agreed
Capital Maintenance projects by December 31, 2015, as further described in Section
7.2.1, together with such other Capital Maintenance as may be required to keep the
Aguarium open and operating, specifically including the City's Capital Obligations
described in Exhibit 3 but excluding the SEAS’ Capital Obligations described in Exhibit
4. ‘

4.2 SEAS’ Obligations. Except and as further provided elsewhere in this
Agreement, and in addition to SEAS’ other obligations contained herein, SEAS shall be
responsible, at its sole cost and expense for: (a) the daily management and operation of
the Aquarium; (b) maintaining the Personal Property located at the Premises and in
SEAS' possession and control; (¢) maintaining the needs of all Aquarium Animals by
providing them with food, housing, medical care, and any other provisions necessary for
their basic health, safety, and comfort; (d) providing compensation and benefits, if
applicable, for all Aquarium employees and SEAS contractors; (e) providing all supplies
and equipment necessary for a reasonably safe and functional work environment for alll
employees, contractors, and volunteers; (f) providing routine maintenance and janitorial
services for the Premises, as described in Section 7.1.1; (g) repairing and maintaining
Exhibits and creating any new Exhibits and Visitor Amenities; (h) performing the SEAS’
Capital Obligations described in Exhibit 4; (i) paying the Debt Service Reimbursement to
the City as described in Section 6.1; (j) developing a strategic plan within 18 months of
the effective date to help guide capital investments in the following five years and a
Master Plan to guide the development of the Aquarium through the Term, as described
in Section 16.1; (k) funding a minimum of $10,000,000 of new or refurbished Exhibits
and Visitor Amenities by June 30, 2030, with at least $5,000,000 of expenditures
occurring on or before June 30, 2020; and () such other maintenance, repairs and
improvements as the Parties may hereafter agree. In operating the Aquarium, SEAS
should endeavor to partner with local entities with experience or expertise in marine
conservation and education, including the National Oceanic and Atmospheric
Administration, the University of Washington, Puget Sound Partnership, National
Science Foundation, NASA, and local and regional educational institutions, and pay
particular attention to exhibits and conservation education focusing on Puget Sound, the
Salish Sea, and the waters of the Pacific Northwest.
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5, Transfer and Use of Personal Property.

5.1  Transfer of Personal Property. In order that SEAS may carry out its
obligations under this Agreement, the City hereby transfers the Personal Property to
SEAS, as of the Effective Date. “Personal Property” is all property possessed by the
- City (including without limitation vehicles, boats, computers and software) that is
necessary to and exclusively used in the operation and maintenance of the Aquarium
that is not: (a) real property; (b) Premises facilities or improvements described in
Section 2.1, or (c) art that is in the City’s collection. By December 31, 2010, the Parties
shall agree on an inventory of the Personal Property as of the Effective Date and shall
include that inventory as Exhibit 5 to this Agreement. SEAS shall maintain all such
transferred Personal Property in good condition and repair, and shall replace with items
of good quality any of the Personal Property that becomes inoperable or unusable if
such item is necessary for the operation of the Aquarium, in SEAS’ reasonable
discretion. The Personal Property (including any replacement Personal Property) shall
become the property of the City when this Agreement is terminated. Notwithstanding
anything herein to the contrary, the City shall remove the telephone and switching
equipment located at the Premises and operated by the City Department of Information
Technology ("DolT") unless SEAS and DolT prior to the Effective Date enter an
agreement for SEAS to purchase such equipment and an agreement for the ongoing
operation of the equipment; regardless, SEAS will reimburse DolT for its budgeted costs
for providing telephone service to the Aquarium for 2010 and the costs of any
equipment removal.

5.2  Animals, Generally. Personal Property includes all Animals, but if the
general terms of this Agreement relating to Personal Property conflict with' this Section
5.2, the provisions of this section shall control.

5.2.1 Rights to Animals. All Animals currently owned by the City
and all rights to Animals owned by the City shall be transferred to and held by
SEAS throughout the Term. The Animals shall be the sole property of SEAS,
which shall also assume all obligations the City may have with respect to Animals
exhibited, housed, or otherwise kept or cared for at the Aquarium during the
Term of this Agreement. The Animals shall become the property of the City
when this Agreement is terminated.

5.2.2 Care of Animals. SEAS shall care for all Animals in
accordance with all federal, state and local laws and regulations, including the
Marine Mammal Protection Act, and in accordance with the policies and
guidelines adopted by the AZA.

5.2.3 Sale and Purchase of Animals. SEAS shall have the
authority to acquire or sell or otherwise dispose of Animals in the course of

6
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SEAS’ operation of the Aquarium. The acquisition, sale or other disposition of
Animals shall be made in strict accordance with (a) all applicable federal, state or
local laws, regulations and policies, (b) the guidelines and policies of the AZA,
and (c) existing and any adopted acquisition and disposition policies approved by
the City.

5.3 City Documents. In this Agreement, “City Documents” means records
pertaining to the operation and management of the Aquarium (including personnel files),
but excluding any documents or records in SEAS’ custody relating to Aquarium
management, personnel, donors, or to the internal operations of SEAS, prior to the
Effective Date. Unless and until agreed otherwise between the Superintendent and
SEAS, the City will retain custody of all City Documents in its possession on the
Effective Date. To the extent necessary to allow SEAS to operate and manage the
Aguarium and to the extent permitted by law, the City will provide SEAS access to City
Documents in the City's possession. SEAS shall make City Documents in SEAS’
possession available to the Superintendent and other City designees promptly upon
request and shall follow the Superintendent’s instructions for disclosing City Documents
in SEAS’ possession in response to public records disclosure requests. SEAS will also
comply with the records retention schedule for City Documents in its possession and
make those City Documents available for purposes of compliance audits. SEAS shall
return the City Documents to the City when this Agreement is terminated.

5.4  Aquarium Subaccount. Presently the Aquarium receives no direct
operating subsidy from the City. Positive net income from Aquarium operations in any
given year is contributed to the Aquarium Subaccount and operating losses are
absorbed by it. As of the Effective Date, the City estimates there will be approximately
$350,000 in the Aquarium Subaccount. The 2010 City Budget assumes that the
Aguarium continues under City management for the entire year and that this transaction
will not impact the City’s General Fund. Therefore, the City agrees to transfer the funds
in the Aquarium Subaccount to SEAS on the Effective Date. Any 2010 revenues
earned but not received prior to the Effective Date shall be transferred to SEAS when
received. Any 2010 expenses incurred but not paid prior to the Effective Date shall be
paid by SEAS when due. From January 1, 2010, through the Effective Date, the City,
acting through the Aquarium director, will consult with SEAS regarding anticipated
charges to the Aquarium Subaccount that are in excess of ordinary charges for day-to-
day operations. The City will provide SEAS with an accounting of its profits and losses
with respect to the Aquarium for 2010 by February 28, 2011.

6. Fiscal Métters.

6.1 Debt Service Reimbursement. SEAS shall pay the City the Debt Service
Reimbursement amounts in accordance with the schedule shown on Exhibit 6 (the
“Reimbursement Schedule”) by electronic funds transfer to the City's bank. The City
will not provide invoices to SEAS. SEAS’ payment obligation is absolute and
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unconditional, and shall not be subject to diminution by setoff, counterclaim, abatement
or otherwise. SEAS may prepay all or any part of the principal amounts shown on the
Reimbursement Schedule at any time so long as SEAS agrees to fully compensate the
City for its costs incurred in connection therewith, including the costs of defeasing bonds
issued to finance the underlying work. In the event of any prepayment of the Debt
Service Reimbursement, the City shall prepare an updated Reimbursement Schedule to
reflect the revised reimbursement amounts and SEAS shall thereafter pay such revised
amounts to the City. SEAS shall not undertake any Capital Improvements or design or
create any new or refurbished Exhibits if its payment of the Debt Service
Reimbursement is in arrears.

6.2 SEAS Revenue. SEAS shall collect and retain all admission proceeds
and other revenue derived from operation of the Aquarium including, without limitation,
fees and receipts from concessions, souvenirs and other services offered by SEAS to
the public at or in association with the Aquarium, and all contributions collected by
SEAS from any other source. SEAS shall expend or invest such revenue exclusively for
Aquarium Purposes.

6.3 Fees and Prices. Subject to Article 13 of this Agreement, SEAS shall
have the authority to set the amount of all prices and fees for admissions, services
rendered or sales made to the public or otherwise at the Aquarium, including without
limitation, food and drink concessions, membership passes, souvenirs, special exhibits
and other special events.

6.4  Solicitation of Private and Public Funding. SEAS shall: (a) solicit private
support for SEAS through membership fees and charitable contributions and solicit
federal, state or local grants or other funds to support the operation and purposes of the
Aquarium; and (b) apply all funds contributed to it as membership fees, charitable
donations, public grants or loans, or any other sources, to the operating expenses,
exhibits, Capital Improvements, and other Aquarium purposes in accordance with this
Agreement, and to the administrative and operating expenses of SEAS. Without limiting
the generality of the foregoing, SEAS agrees to use its best efforts to fundraise a
minimum of $15,000,000 by June 30, 2020, and future City capital contributions to
Aquarium improvements will be evaluated in part against SEAS’ success in achieving
this goal. The City hereby agrees to use its reasonable efforts to assist SEAS in the
solicitation of federal, state and county grants or other sources of non-City public
funding to support the operation of the Aquarium or the financing of any work performed
to bring any building, structure or service within the Premises into compliance with any
applicable local, state or federal law or regulation, including without limitation the
Americans With Disabilities Act of 1990. SEAS may apply for grants in the City’s name
subject to the Superintendent'’s prior approval or if the Superintendent instructs, by the
Seattle City Council. The City Council retains the right to accept or not accept grant
. funds so applied for. All grants to the City received for the Aquarium shall be
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transferred to SEAS within thirty (30) days of the receipt of the grant funds, if permitted
by the terms of the grant.

6.5 Naming Rights.

~6.5.1 Name. Under no circumstances may the Aquarium’'s name
be changed from “Seattle Aquarium” without formal action by the Parks Board
and the City Council.

6.5.2 Donation Acknowledgement. The City expressly permits
SEAS to recognize donors for their contributions to specific exhibits and discrete
capital improvements by naming such exhibits or improvements and displaying
recoghition names as agreed between SEAS and its donors, provided that all
donor recognition at the Aquarium is subject to the approval of the
Superintendent or his or her designee, not to be unreasonably withheld.

6.6  City Financing. If requested by SEAS, the City will consider issuing debt

for Aquarium capital purposes. Responsibility for funding debt service on such debt
shall be agreed to by the Parties.

6.7  City Approval of SEAS Debt. SEAS shall not incur.aggregate debt in

excess of $1 Million without the approval of the City’s Finance Director, which approval
shall not be unreasonably withheld, conditioned or delayed.

7.

Maintenance and Operations.

7.1 Routine Maintenance and Janitorial Services.

7.1.1 SEAS’ Obligation. SEAS shall provide all routine
maintenance and janitorial services required to maintain the Aquarium in a clean,
safe and sanitary condition, and as necessary to maintain all necessary licenses
and accreditations. Without limiting the generality of the foregoing, SEAS shall
be solely responsible for items such as ductwork cleaning, interior and exterior
window washing and repairs, gutter cleaning, caulking, tenant improvements and
interior painting. SEAS shall employ sufficient personnel, or show evidence
satisfactory to the City of personal service contracts which provide such
personnel, to perform the routine maintenance and janitorial work in a prompt
and efficient manner. While they remain City employees, the Aquarium’s
maintenance staff represented by Local 1239, will perform the janitorial and
routine maintenance services for the Aquarium.

7.1.2 Routine Maintenance by Parks Department Forces. At
SEAS' request, the Parks Department will provide routine maintenance at the
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Aquarium using City forces in substantially the same manner that the City
currently provides such maintenance. The City will document the actual and
direct labor hours, overhead, and any materials provided as a part of any such
maintenance and submit such documentation to SEAS together with the City's
invoice, on a monthly basis. SEAS shall pay such invoice within ten (10)
Business Days of receiving it.

7.2 Capital Maintenance and Repair.

7.2.1 City Financial Commitment. The Parties acknowledge that
the Aquarium was constructed in 1977, and although the facility has been
improved from time to time throughout the years, a substantial amount of Capital
Maintenance has been deferred. The Parties further acknowledge that the
Aquarium competes with other City facilities for limited financial resources and
the City makes no promise that City funds will be available to finance .
discretionary Capital Maintenance beyond the $8,000,000 provided for herein
and the City obligations stated in Section 4.1. The $8,000,000 amount includes
hard and soft project costs such as design and permitting, and cost overruns.
Notwithstanding the foregoing or anything in this Agreement to the contrary,
SEAS, rather than the City, shall be responsible for all maintenance and repairs
of any nature whatsoever occasioned by any negligent, reckless or intentional act
or omission of SEAS or its officers, agents, employees or contractors.

7.2.2 SEAS Financial Commitment. Prior to June 30, 2030, SEAS
shall expend at least $10,000,000 of SEAS’ funds on new or refurbished Exhibits,
$5,000,000 of which must be expended or be reasonably anticipated to be
expended by June 30, 2020, or the Superintendent may terminate this
Agreement as provided in Section 3.2. SEAS’ obligations to fund such new
Exhibits shall expire upon expiration or earlier termination of the Term.

7.2.3 Process for Approving Capital Improvements and New
Exhibits. The Parties agree that the Aquarium Pier 60 Filter Replacement Project
($300,000), the Aquarium Pier 60 Piling and Corrosion Renovation Project
($657,000) and the Aquarium Saltwater Pump Replacement Project ($500,000)
in the City’'s 2010-2015 Capital Improvement Program will be undertaken and the
amounts budgeted in the City’s 2010 Adopted Budget will be credited toward the
City’s $8,000,000 Capital Maintenance obligation. By March 1, 2010, and by
each March 1% thereafter throughout the Term, the Superintendent and
representatives from SEAS shall meet and agree on the items of Capital
Maintenance and any new or refurbished Exhibits that the Parties wish to
undertake during the upcoming year, including any SEAS-initiated Capital
Improvements as provided in Section 7.2.4. Proposals for the expenditure of City
funds shall be subject to the approval of the Mayor and of the City Council
through an appropriation of funds in the City’s adopted budget for the upcoming
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year that reflects the Parties’ estimated cost to perform the agreed City-funded
Capital Maintenance for that year. The City will not be responsible for SEAS-
initiated Capital Improvements.

7.2.4 Capital Improvements. SEAS may make Capital
Improvements or alterations to the Aquarium facilities, at its own expense,
subject to the following:

(a)  Any Capital Improvement that would modify the structure of
the Premises or that would materially add to the City’'s maintenance costs
under Section 7.2.1, requires the prior approval of the Superintendent,
which approval may be granted, withheld or conditioned in that official's
sole discretion; and |

(b)  Any Capital Improvement projected to cost more than three
million dollars ($3,000,000), measured in 2008 dollars, shall require the
City's approval, by ordinance; and

(c) If the Capital Improvement is of a nature for which plans and
specifications are typically prepared and the cost of the improvement is
$500,000 or more, then the plans and specifications for the improvement
shall be subject to the Superintendent’s review and approval before any
construction occurs. -

7.2.5 New Facilities Operating and Maintenance Costs. As SEAS
funds and builds Capital Improvements and new Exhibits, or expands its support
and visitor facilities, the corresponding increases in operating, program and
maintenance costs will be the responsibility of SEAS.

8. Conditions for Construction of Improvements.

8.1 General. Subject to the separate agreements between the City and SEAS
which shall address scope, schedule, cost, allocation of risk, and other matters, any
work under Section 4.1 funded by the City may be managed and performed by SEAS in
compliance with any and all applicable state laws, rules and regulations. All
construction or repair work, including maintenance performed under contract,
undertaken by SEAS using public funds shall be subject to prevailing wage
requirements under RCW 39.12.020 and to the requirements of Seattle Municipal Code
Chapters 20.32 (Art in Public Works Construction ) and 20.45 (Nondiscrimination in
Benefits) and the Seattle Parks Department standards for LEED construction.

8.2  Contractor Insurance. Each party hereto shall provide, upon request,
evidence acceptable to the other that every contractor engaged by a party to perform
work on the Premises maintains insurance in such amounts with such coverages
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offered by such companies as shall be satisfactory to the City and SEAS, including but
not limited to Worker's Compensation Insurance (including Employers’ Liability
Insurance) and insurance against liability for injury to persons and property arising out
of all such contractor's operations, and the use of owned, non-owned or hired
automotive equipment in the pursuit of all such operations.

8.3 Title to Improvements. Except as otherwise provided in this Agreement,
all appurtenances, fixtures, improvements, equipment, additions and other property
attached to or installed in the Premises by the City during the Term shall be and remain
the property of the City and shall not be removed by SEAS without the Superintendent’s
approval. The City also shall own all SEAS-funded Capital Improvements, new
Exhibits, or expanded support and visitor facilities upon their completion.

9.  Signage. SEAS shall design and provide all signage for the Premises. SEAS
will not maintain signage or advertisements on the Premises to which the
Superintendent objects.  City ownership of the Premises shall be noted where
appropriate in SEAS public relations materials, on SEAS’ website, and on Premises
signage.

10.  Utilities. The City shall provide heating and ventilation, water and sewer and
electricity to the Premises to the extent reasonably necessary for the operation of the
Premises for the Permitted Use. SEAS shall pay when due, directly to the appropriate
company or to the City based on metered readings and prevailing rates, all bills for
water, sewer, electricity, data and telecommunications services for the Premises. SEAS
and its sub-concessionaires shall comply with commercially reasonable sorting and
recycling standards adopted by the City. Except in the event of the City's gross
negligence or intentional misconduct, the City shall not be liable for any loss, injury or
damage to personal property caused by or resulting from any variation, interruption or
failure of services due to any cause whatsoever, including, but not limited to, electrical
surges, or from failure to make any repairs or perform any maintenance. No temporary
interruption or failure of such services incident to the making of repairs, alterations or
improvements that were due to accident, strike or conditions or events beyond the City's
reasonable control shall be deemed an eviction of SEAS or to release SEAS from any
of SEAS’ obligations hereunder or to give SEAS a right of action against the City for
damages. SEAS acknowledges its understanding that there may be City-planned utility
outages affecting the Premises and that such outages may interfere, from time to time
with SEAS’ use of the Premises. The City shall provide SEAS with not less than 48
hours’ prior written notice of any City-planned electricity outage affecting the Premises.
The City has no obligation to provide emergency or backup power to SEAS. SEAS
shall develop and implement protocols and procedures for dealing with power outages.

11.  Fees and Taxes. From and after the Effective Date, SEAS shall be liable for, and
shall pay prior to delinquency, all taxes, license fees and excise fees covering the
business and activities conducted on and the occupation of the Premises by SEAS.
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SEAS shall be responsible for, and shall pay prior to delinquency, all fees, charges, or
costs, for any governmental inspections or examinations relating to SEAS’ use and
occupancy of the Premises, and shall pay all taxes on any leasehold interest created by
this Agreement (e.g., leasehold excise taxes). SEAS shall have the right to contest the
amount and validity of any taxes by appropriate legal proceedings, but this shall not be
deemed or construed in any way as relieving SEAS of its covenant to pay any such
taxes. The City shall not be subjected to any liability nor required to pay any costs or
expenses in connection with any such proceeding brought by SEAS and SEAS hereby
covenants to indemnify and hold City harmless from any such costs or expenses.
SEAS agrees not to allow or suffer a lien for any such taxes to be imposed upon the
Premises or upon any equipment or property located thereon without promptly
discharging the same, provided that SEAS, if so desiring, may have reasonable
opportunity to contest the validity of the same. If SEAS intends to contest or to fail to
pay when due any tax or fee referred to in the preceding sentence, SEAS shall provide
the City with at least 30 days’ notice of that intention before the tax is due, explaining its
reasons. The City may choose to pay the tax on behalf of SEAS, and if it is later
determined the tax or some portion of it validly owed, SEAS shall reimburse the City.

12. Permits, Licensing and Accreditation.

12.1  Required Permits, Licenses and Accreditation. Throughout the Term,
SEAS shall cause both itself and the Aquarium to be at all times (a) accredited by the
AZA; (b) licensed with the United States Department of Agriculture; and (c) licensed by
the Seattle-King County Health Department.

12.2  Other Licenses and Permits. SEAS and the City shall use their best
efforts to have all licenses and permits currently held by the City in connection with the
operation of the Aquarium legally transferred to SEAS or to have them canceled upon
SEAS' obtaining replacement permits or licenses in its name if transfer is not possible.
If any licenses or permits are required to be held by a governmental entity and/or owner
of the Premises, or if the Parties agree otherwise with respect to any particular permit or
license, then those licenses and permits shall remain in the possession of the City and
under the City’s name, and SEAS shall hereby be authorized as the agent of the City to
perform such services under such licenses and permits as are required in the operation
of the Aguarium to the extent permitted by applicable law . Upon any termination of this
Agreement for any reason, SEAS shall transfer all licenses and permits back to the City
and SEAS shall use its best efforts to assist the City with the documentation of any such
transfer or reapplication for any such permit or license to be held in City’s name after
such termination.

13. Admissions.

13.1 SEAS’ Responsibilities. Subject to Section 13.2 below, SEAS shall have
the authority to set Aquarium admissions charges. The City and SEAS intend that the
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Aquarium remain affordable to individuals from all economic circumstances and
particularly, to families with children.

13.2 Public Access. SEAS intends to operate the Aquarium with the goal of
providing wide access to Seattle residents at an affordable cost. In furtherance of that
goal, SEAS will (a) provide reduced admission costs for school groups; (b) make at
least 30,000 free passes available annually to human services agencies having a
primary purpose of serving low-income Seattle residents; and (c) pursue other options
for ease of access to the Aquarium and special services at the Aquarium for children,
seniors, the disabled and low-income individuals. Subject to expansion of the Premises
in accordance with a City-approved Aquarium Master Plan, SEAS shall provide public
access to the west end of the Aquarium pier during Aquarium business hours to the
extent such access can be reasonably and safely accommodated and SEAS shall
comply with all provisions of the lease between the City and State Department of
Natural Resources, including any provisions related to public access, and any access
requirements of any City law or regulation, as the same may be enacted, amended,
altered or modified, from time to time.

13.3 Admissions Tax. No City admission taxes are currently charged on
Aquarium admission. The City agrees that it will not impose admission taxes on
Aquarium admissions so long as similar facilities (such as the Woodland Park Zoo and
Pacific Science Center) are exempt from such taxes.

14.  SEAS’ Personal Property. All furniture, furnishings and articles of movable
personal property installed in the Premises by or for the account of SEAS, without
expense to the City, and which can be removed without structural or other material
damage to the Premises (all of which are herein called “SEAS Property”) shall be and
remain the property of SEAS and may be removed by it subject to the provisions of
Article 22.

15. Staffing and Employees.

15.1  Generally. The Parties anticipate that as of January 1, 2010, there will be
seventy-five (75) City Employees at the Aquarium. It is the intention of the Parties that
all City Employees who wish to continue employment at the Aquarium become
employees of SEAS. The City is currently pursuing an option whereby City employees
who transfer to SEAS employment might remain in the City retirement plan
(a “Favorable Ruling”). The City will support this option if it is available under state and
federal law and approved by the Retirement Board. SEAS will offer employment to all
City Employees for similar employment at the Aquarium to the extent similar positions
are available. City Employees will have the shorter of two (2) years from the date of a
Favorable Ruling or five (5) years from January 1, 2010, to determine whether they wish
to transfer to SEAS employment. The City will use its best efforts to find other City
employment for those City Employees who wish to remain in City employment but
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makes no representation that there will be comparable, vacant positions within the City
at the time of the transfer.

15.2 SEAS Supervision of Employees. Pursuant to RCW 35.64.010(4) and
commencing on the Effective Date until the transition of City Employees to SEAS
employment is complete, SEAS, acting through its CEO, who shall replace the City’s
Aquarium Director, shall manage, supervise, and direct all City employees employed at
the Aquarium and may, subject to the provisions of the City Charter, Seattle Municipal
Code, City rules, state legislation and any applicable collective bargaining agreements,
hire and, after consultation with the Superintendent, fire and otherwise discipline the
City employees. The CEO shall be the ultimate appointing authority as provided for by
City Charter and by City Ordinance. SEAS shall, in cooperation with the City's
Personnel Director and the Superintendent, develop procedures for implementing this
authority with regard to City Employees.

15.3 Employees. SEAS shall comply with all applicable federal, state and local
laws, ordinances and regulations pertaining to all current and future employees at the
Aguarium during and after their transition from City employment to SEAS employment.
In addition, SEAS shall be an equal opportunity employer and make reasonable efforts
to maintain a diverse work force. SEAS will use its best efforts during the Term to offer
City Employees who transfer to SEAS employment (the “Transferring Employees”)
opportunities for professional advancement and a package of employee benefits that
are generally consistent with the opportunities and benefits available to such City
Employees as of the Effective Date.

15.4 City Employees Subject To Collective Bargaining Agreements. The City
has previously negotiated collective bargaining agreements with collective bargaining
representatives representing certain City Employees and anticipates that it will negotiate
other such agreements that will affect City Employees working at the Aquarium. The
Parties recognize that the terms of these collective bargaining agreements are binding
on the City unless altered by mutual agreement between the City and the collective
bargaining agents and consistent with all applicable state, federal and local laws. SEAS
agrees to supervise City Employees consistent with applicable agreements and to
bargain collectively with represented employees in the future.

15.5 City Transfer of Certain Balances. The City will calculate the vacation and
sick leave balances for all Transferring Employees as of the transfer date and SEAS will
credit the Transferring Employees with the full amount of those hours. The City will pay
SEAS the value of the Transferring Employees’ balances as follows:

15.5.1 Vacation. The vacation balances will be calculated based on
the pay rate in effect on each employee’s transfer date. The City will pay SEAS
the value of each Transferring Employee’s vacation leave in eight (8) equal
quarterly payments (12.5% per quarter) beginning with the end of the first quarter
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in which the employee transfers to SEAS employment, such that the liability for
vacation for each transferring employee will be paid out to SEAS over a two-year

period.

15.5.2 Sick Leave. The City shall pay SEAS one-half of the value
of the unused sick leave for each Transferring Employee in equal annual
installments over five (5) years commencing the January following the year in
which the employee’s transfer date occurred (10% per year).

15.5.3 Pensions. SEAS has established and will maintain and
manage a private defined contribution retirement plan for Transferring
Employees. If the City obtains a Favorable Ruling as described in Section 15.1
above, and the Transferring Employees are permitted to remain in the City
retirement system, then SEAS shall cooperate with the City and promptly
execute such documents as the City may require in order to amend its retirement
plan to allow for the Transferring Employees’ continued participation in the City
retirement plan. Thereafter, SEAS shall comply with all requirements of such
documents and shall promptly pay when due the employer’s share of all
retirement system contributions for the Transferring Employees who remain in
the City retirement plan.

15.6 Payroll and Taxation.

15.6.1 City Payroll until Transition. Each City Employee will remain
on the City payroll until each such employee either transitions to SEAS
employment or otherwise leaves City employment. Until such transition or
separation, or transfer to other City employment, the City Employees will
continue to receive City compensation and benefits, and City employee status
and payment of taxes and reporting, although the CEO will supervise them.
SEAS shall reimburse the City monthly for all compensation and benefits,
including taxes and employer retirement contributions, for each City Employee
from the Effective Date until the employee no longer works at the Aquarium.
SEAS shall include a staffing plan and budget in its Annual Plan to the
Superintendent and shall endeavor to schedule City Employees’ hours so as to
remain within the budget. If SEAS anticipates the need for any increase in the
staffing budget, it shall so inform the Superintendent no later than September 1 st
of each year.

15.6.2 SEAS Payroll after Transition. From and after the date each
City Employee commences employment with SEAS, SEAS shall make or cause
to be made for each such employee all necessary payroll deductions for disability
and unemployment insurance, social security, withholding taxes and other
applicable taxes, and prepare, maintain and file or cause to be filed all necessary
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reports with respect to such taxes or deductions, and all other necessary
statements and reports.

15.7 No Third Party Beneficiary Status. Employees affected by this Agreement
are not intended to be third-party beneficiaries to this Agreement and cannot sue to

enforce its terms.

16. Planning and Reportinq Obligations; Public Involvement.

16.1 Master Plan. Within 18 months after the Effective Date, SEAS shall
prepare for submittal to the Superintendent a strategic plan to help guide investments in
the physical development of the Aquarium over the following five years. SEAS shall
coordinate its planning and development of a future Master Plan with the Committee on
Central Waterfront Partnerships, and the Waterfront Planning parameters subsequently
developed by the City Council. The SEAS Master Plan shall be subject to City Council
approval, by resolution, and shall be consistent with the adopted City Alaskan Way and
Seawall Replacement Program, especially as concerns the seawall replacement
component of the program and the redesign of adjacent public spaces at Waterfront
Park and Piers 62/63. The Aquarium Master Plan should include, among other
elements:

(a) A description of planned or potential physical development,
including any planned infrastructure improvements and the timing of those
improvements, including development priorities, the probable sequence for such
planned development and estimated dates of construction and occupancy;

(b) A statement explaining the purpose of the development
proposed in the master plan, including the public benefits resulting from the
proposed new development and the way in which the proposed development will
serve the public purpose mission of the Aquarium;

(c) A strategy for preservation of currently designated historic
structures in connection with any future development;

(d) A strategy for preservation of view corridors in connection
with any future development; and

(e)  Consideration of pedestrian access to and circulation around
the pier, including improved connections to existing and proposed public spaces,
including Waterfront Park, Piers 62/63, the Pike Place Hillclimb and new public
space immediately east of the Aquarium; and strategies to activate and program
spaces adjacent to the Aquarium and support public access to the water’s edge.

16.2  Annual Report to City Council Parks Committee. SEAS shall, at its sole
expense, prepare an Annual Report that provides, for the preceding Fiscal Year, (a) a
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general summary of the Aquarium’s operations; (b) a financial accounting for all funds
received by SEAS for the continued operation and management of the Aquarium from
all sources, by category, and lists all expenditures, including any capital investments,
made at the Aquarium; (c) an analysis of the affordability of Aquarium admission fees
and membership rates on middle-income families; (d) a description of the public benefits
provided; and (e) an updated business plan, if any material assumptions have changed.
On or before July 1% of each year throughout the Term, SEAS will provide a briefing on
its Annual Report for the prior Fiscal Year to the City Council’s Parks Committee or its
successor committee.

16.3 Monthly Report to Superintendent. Beginning one month after the
Effective Date and each month thereafter throughout the Term, SEAS shall provide the
Superintendent with a report of the attendance and revenue totals for the Aquarium for
the preceding month, by source.

16.4  Annual Plan to Parks Board and Superintendent. On or before December
1%t of each year throughout the Term, SEAS shall, at its sole expense, prepare and
deliver an Annual Plan for the next Fiscal Year to the Parks Board and to the
Superintendent, for that official's approval. The Annual Plan shall cover, at a minimum,
any Capital Improvement and Exhibit expansion or refurbishment plans and a
description of any planned major programmatic changes. The Superintendent and the
CEO shall meet each year to discuss the contents of the Annual Plan.

16.5 Annual Independent Audit. Within sixty (60) days after the end of each
Fiscal Year, SEAS shall arrange for an audit of its books and records by an
independent, certified public accountant. This audit shall be conducted at SEAS’ sole
cost and expense and shall cover the previous Fiscal Year. SEAS shall deliver to the
Superintendent an original, signed copy of each such annual audit by the earlier of (a)
thirty (30) days after the completion of such audit or (b) 180 days after the end of the
Fiscal Year covered by such audit.

16.6 Financial Records. SEAS shall establish and maintain books, records and
systems of account relating to the Aquarium’s gross revenue and operating expenses in
accordance with generally accepted accounting practices for non-profit organizations.
These records shall, to the extent necessary to meet requirements for audits under
Section 16.5 of this Agreement, be retained by SEAS and made available to the City
upon request.

16.7  City Audit Participation. If requested by the City, SEAS shall make
available all information reasonably necessary for the City and, to the extent required by
applicable law, for the State Auditor to perform audits of the use and application of all
public revenues, grants, fees and City funds received by SEAS during the current and
preceding year.
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16.8 Public Involvement.

16.8.1 Involvement on SEAS Board. Subject to the provision that
all SEAS Board appointees shall be subject to qualification requirements and
approval based upon the criteria generally recognized for membership on SEAS’
Board, the Mayor and the Chair of the City Council committee with oversight of
~ the Aquarium will each be entitled to appoint one person to SEAS’ Board. The
Superintendent shall also be appointed to SEAS’ board. All City appointees shall
have full voting rights. Following the initial appointments to the Board positions
authorized under this Subsection, succeeding new appointments to these two
positions by the appointing authorities may only be made effective upon the
occurrence of a vacancy or expiration of the preceding term.

16.8.2 Public Involvement Process for Major Capital Projects.
Except for those projects identified in the approved Master Plan, the City and
SEAS agree that the development process for any Capital Improvement projects
costing more than $3,000,000 must include reasonable opportunities for public
involvement. For each such capital project, the Superintendent and SEAS will
develop such a process for public involvement that is consistent with the Parks
Department’s Public Involvement Policy.

16.8.3 Open Meetings. The City and SEAS intend that to the extent
practicable, decision-making with respect to Aquarium operations policies shall
occur openly and with due consideration of public input and in a manner
consistent with the spirit of the Washington State Open Public Meetings Act,
RCW 42.30. SEAS therefore agrees that (a) all regular, annual and special
meetings of the SEAS Board of Directors (the “Board”) shall be open and public;
(b) members of the public shall be permitted to attend any such meeting without
being required, as a condition to attendance, to register his or her name or
otherwise to fulfill any condition precedent to his or her attendance; (c) SEAS will
not adopt any policies or resolutions materially affecting Aquarium operations
policies outside of a public meeting; and (d) no Board meeting voting shall be by
secret ballot.

Approximately one week in advance of any regularly-scheduled or annual
meeting of the Board (or immediately upon the noticing of any special meeting of
the Board), the Board shall provide notice of the Board meeting time, location
and proposed agenda items as of the date of the notice to any member of the
public who submits a written request for such notice. Any written request for
such notice shall state whether the requesting party wishes to receive such
notice by electronic or regular mail. The Board shall also post
contemporaneously such notice on the Aquarium internet web page(s). The
proposed agenda identified in the notice shall be subject to change.
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Nothing contained herein shall be construed as prohibiting the Board from
convening an executive session during any regular or special meeting in
situations where such session would be authorized under the provisions of the
Washington Open Public Meetings Act, RCW 42.30.

16.9 SEAS Code of Ethics. SEAS shall maintain a code of ethics governing its
Board members, employees and activities consistent with applicable requirements of
State and federal laws and AZA standards. The City may request from SEAS those
documents necessary for the City to confirm the existence of an ethics and conflict of
interest policy. SEAS will report on compliance with the ethics and conflict of interest
policy and any issues that have arisen as a result, in the Annual Report.

17.  Insurance. The Parties will provide insurance and abide by the insurance
provisions of this Agreement contained in Exhibit 7 to this Agreement.

18. Representations and Warranties.

18.1 SEAS hereby represents and warrants to the City and covenants as
follows: '

18.1.1 Experience. SEAS is experienced in aspects related to the
operation and management of the Aquarium and hereby agrees to apply its best
efforts and most efficient methods in the full operation and management of the
Aquarium.

18.1.2 Mission. SEAS is committed to its fulfilling its mission:
Inspiring conservation of our marine environment. Marine conservation,
research, and education, with an emphasis on Pacific Northwest or Puget Sound
aquatic ecosystems, will continue to be the primary focus of the Aquarium for the
duration of this Agreement and any extension thereof.

18.1.3 Formation. SEAS is a nonprofit corporation duly
incorporated, validly existing and in good standing under the laws of the State of
Washington. SEAS shall at all times during the Term of this Agreement maintain
its tax-exempt status under Section 501(c) (3) of the Internal Revenue Code.

18.1.4 Authority. SEAS has full power and authority (corporate or
otherwise) to enter into this Agreement and to consummate the transactions
contemplated by it. This Agreement has been duly authorized by all necessary
action on the part of SEAS and no other corporate or other action on the part of
SEAS is necessary to authorize the execution and delivery of this Agreement.
The individual executing this Agreement for SEAS has full authority to do so and
thereby to bind SEAS to its terms.
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18.1.5 Conflicts and Consents. The execution and delivery by
SEAS of this Agreement and the performance by SEAS of the transactions
contemplated in it will not violate any federal, state or local law, rule or regulation,
or conflict with or result in any breach or violation of, or constitute a default (or an
event which with notice or lapse of time or both would become a default) under,
or constitute an event or condition that would permit termination or acceleration
of the maturity of, the Articles of Incorporation, bylaws or partnership agreement
of SEAS (as applicable) or any indenture, mortgage, lease, agreement or other
instrument or obligation to which SEAS is a party or by which it may be bound
whose termination or acceleration would materially adversely affect the ability of
SEAS to perform its obligations under this Agreement. No approval,
authorization, consent or other order or action of, or filing or registration with, any
person, entity or governmental authority is required for the execution and delivery
by SEAS of this Agreement.

18.1.6 Conflict with Orders, etc. The execution and delivery by
SEAS of this Agreement will not conflict with any order, judgment or decree of
any court, government, government agency or instrumentality, whether entered
pursuant to consent or otherwise, by which SEAS may be bound or affected.

18.2 The City hereby represents and warrants to SEAS and covenants as
follows:

18.2.1 Authority. The City has full power and authority to enter into
this Agreement and to consummate the transactions contemplated by it. This
Agreement has been duly authorized by all necessary action on the part of the
City and no other action on the part of the City is necessary to authorize the
execution and delivery of this Agreement. The individual executing this
Agreement for the City has full authority to do so and thereby to bind the City to
its terms.

18.2.2 Conflicts and Consents. The execution and delivery by the
City of this Agreement and the performance by the City of the transactions
contemplated in it will not violate any federal, state or local law, rule or regulation.
No approval, authorization, consent or other order or action of, or filing a
registration with, a person, entity or governmental authority is required for the
execution and delivery by the City of this Agreement.

18.2.3 Conflict with Orders, etc. The Execution and delivery by the
City of this Agreement will not conflict with any order, judgment of decree of any
court, government, government agency or instrumentality, whether entered
pursuant to consent or otherwise, by which the City may be bound or affected.

18.3 Litigation. There is no litigation, action, arbitration, grievance,
administrative proceeding, suit or claim filed and pending, nor is there any investigation
by a governmental agency of SEAS or any of its affiliates that, if adversely decided,
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could have a material adverse impact on SEAS’ ability to perform its obllgatlons under
this Agreement.

19.  Force Majeure. As used herein, the term “Force Majeure” with respect to a delay
in performance shall mean any delay that is attributable to (a) any strike, lockout or
other labor or industrial disturbance (whether or not on the part of the employees of
either party hereto), civil disturbance, future order claiming jurisdiction, act of the public
enemy, war, riot, sabotage, blockade, embargo, inability to secure customary materials,
supplies or labor through ordinary sources by reason of regulation or order of any
government or regulatory body; (b) any changes in any applicable laws or the
interpretation thereof; or (c) any lightning, earthquake, fire, storm, hurricane, tornado,
flood, washout, explosion, or any other cause beyond the reasonable control of the
party from whom performance is required and of its contractors or other representatives.
Any prevention, delay or stoppage in a party’s performance hereunder due to Force
Majeure shall excuse the performance of the party affected for a period of time equal to
any such prevention, delay or stoppage; provided, however, that during the period of
any such delay or stoppage, the party whose performance hereunder is excused shall
take all reasonable steps to minimize the length of such delay or stoppage.

20. Indemnities.

20.1 City's Indemnity. The City hereby agrees to indemnify, save harmless and
defend SEAS from any and all losses, claims, actions or damage suffered by any
person or entity (including SEAS) by reason of or resulting from any act or omission of
the City or any of its officers, agents, employees, or invitees in connection with: (a) the
City's use or occupancy of the Property, including trademark, patent, and copyright
infringement; (b) the City’s maintenance, repair or improvement obligations arising
under this Agreement; (c) the City’s employment of any Aquarium employees prior to
the Effective Date; and (d) the City’s pension plan for City Employees; but as to
subclauses (a) and (b) above, only to the extent such claims, actions, costs, damages
or expenses are caused by the willful misconduct or negligence of the City, its
authorized officers, agents, employees or invitees. The indemnification provided for in
this section shall survive any termination or expiration of this Agreement.
Notwithstanding anything herein to the contrary, if (and only if) the provisions of RCW
4.24.115 apply to the foregoing indemnification and any injuries or damage on which a
claim is based are caused by or result from the concurrent negligence of the City or its
agents or employees, and SEAS or its agents or employees, the City's indemnification
applies only to the extent of the negligence of the City, its agents or employees. The
City specifically assumes potential liability for actions brought by City's own employees
against SEAS and for that purpose only the City specifically waives any immunity '
against claims by SEAS under the Workers Compensation Act, RCW Title 51; AND
THE CITY ACKNOWLEDGES THAT THIS WAIVER WAS SPECIFICALLY ENTERED
INTO PURSUANT TO THE PROVISIONS OF RCW 4.24.115 AND WAS THE
SUBJECT OF MUTUAL NEGOTIATION.
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20.2 SEAS’' Indemnity. SEAS hereby agrees to indemnify, save harmless and
defend the City from any and all losses, claims, actions or damaged suffered by any
person or entity by reason of or resulting from any act or omission of SEAS or any of its
officers, agents, employees, or invitees in connection with: (a) SEAS’ use or occupancy
of the Property, including trademark, patent, and copyright infringement; (b) SEAS’
maintenance, repair or improvement obligations arising under this Agreement; (c)
SEAS’ management of any Aquarium employee while such employee remains
employed by the City, but only to the extent such claims, actions, costs, damages or
expenses are caused by the willful misconduct or negligence of SEAS, its authorized
officers, agents, employees or invitees. The indemnification provided for in this section
shall survive any termination or expiration of this Agreement. Notwithstanding anything
herein to the contrary, if (and only if) the provisions of RCW 4.24.115 apply to the
foregoing indemnification and any injuries or damage on which a claim is based are
caused by or result from the concurrent negligence of SEAS or its agents or employees,
and the City or its agents or employees, the SEAS indemnification applies only to the
extent of the negligence of SEAS, its agents or employees. SEAS specifically assumes
potential liability for actions brought by SEAS own employees against the CITY and for
that purpose only SEAS specifically waives any immunity against claims the City under
the Workers Compensation Act, RCW Title 51; AND SEAS ACKNOWLEDGES THAT
THIS WAIVER WAS SPECIFICALLY ENTERED INTO PURSUANT TO THE
PROVISIONS OF RCW 4.24.115 AND WAS THE SUBJECT OF MUTUAL
NEGOTIATION.

20.3 Relationship to Insurance Obligations. Nothing contained in this Article 20
shall be construed to affect the allocation of responsibilities between the Parties or the
insurance coverages required under Article 17 and Exhibit 7 of this Agreement.

21. Default: Termination of Agreement; Remedies.

21.1 Termination by City. The City shall have the right to terminate this
Agreement following an Event of Default. The following shall constitute “Events of
Default” under this Agreement:

(a) failure of SEAS to perform or comply with any covenant or
condition made under this Agreement, or failure of any representation or warranty made
by SEAS in this Agreement to have been or to continue to be true and correct. In the
event of a monetary default, the City may terminate this Agreement after ten (10) days’
prior written notice to SEAS; for all other defaults SEAS shall have a period of sixty (60)
days from the date of written notice from the City within which to cure such default or, if
such default is not legally capable of cure within such 60-day period, SEAS shall have a
reasonable period to complete such cure if SEAS promptly undertakes action to cure
such default within such 60-day period and thereafter diligently prosecutes the same to
completion;
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(b)  abandonment, assignment, encumbrance, or transfer of this
Agreement or of the Property by SEAS withou’_c the prior written consent of City; and

(c)  the appointment of a receiver to take possession of all or
substantially all of the assets of SEAS, or an assignment by SEAS for the benefit of
creditors, or any action taken or suffered by SEAS under any insolvency, bankruptcy,
reorganization, moratorium or other debtor relief act or statute, whether now existing or
hereafter amended or enacted, if any such receiver, assignment or action is not
released, discharged, dismissed or vacated within sixty (60) days.

The foregoing Events of Default are in addition to any other right to terminate
explicitly given to the City elsewhere in this Agreement.

If SEAS is in default of its obligations under Section 6.1 of this Agreement, then
SEAS agrees that during the period that such default remains uncured, all rents, issues,
income and profits due and to become due from any lease, license or other use of any
room or space in the Premises or from any concession therein shall be deemed to have
been assigned to the City effective as of the date of default, without the need for further
action by either party, and SEAS shall immediately instruct its tenants and licensees to
thereafter remit their payments to the City. The City shall apply all assigned revenues it
receives to amounts in default and owed by SEAS.

21.2 Termination by SEAS. In the event the City fails to timely perform any
obligation required to be performed by the City hereunder, and such failure is not cured
within thirty (30) days after written notice of such failure has been delivered to the City
by SEAS, SEAS shall have the right to terminate this Agreement; provided that if such
default is not legally capable of cure within such 30-day period, the City shall have a
reasonable period to complete such cure if the City promptly undertakes action to cure
such default within such 30-day period and thereafter diligently prosecutes the same to
completion. The foregoing is in addition to any other right to terminate explicitly given to
SEAS elsewhere in this Agreement.

22. Surrender of Premises; Transition. Upon the Termination Date or other
termination of this Agreement, SEAS shall (a) promptly remit to the City all Debt Service
Reimbursement owed and unpaid through the date of termination in accordance with
the payment schedule shown on Exhibit 6, and (b) peaceably quit and surrender to the
City the Premises and Personal Property together with all permanent improvements
approved by the City, in good order and condition, normal wear and tear and damage
caused by casualty or condemnation excepted. The Premises and Personal Property
shall be surrendered free and clear of all liens and encumbrances other than
encumbrances created or approved in writing by City. SEAS shall, immediately before
the Termination Date or other termination of this Agreement, remove all of SEAS’
Property as provided in this Agreement, and repair any damage resulting from the
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removal. SEAS’ obligations under this section shall survive the Termination Date or
other termination of this Agreement. Any items of SEAS’ Property which shall remain in
the Premises after the Termination Date of this Agreement may, at the option of the
City, be deemed abandoned and in such case may be disposed of by City in any
manner allowed by law.

Upon the termination of this Agreement for any reason, SEAS and the City shall
cooperate to the fullest reasonable extent in effecting an orderly and efficient transfer of
the operation and management of the Aquarium from SEAS to the City or its designee.
Such cooperation shall include without limitation the entry into such agreement, the
execution of such documents and the convention of such meetlngs as may be
reasonably required to effect such transfer.

23, Hazardous Materials.

23.1 Definitions. As used herein, the following terms shall have the meanings
set forth below:

23.1.1 “Environmental Laws” means any applicable federal, state
and local laws (whether under common law, statute, ordinance, rule, regulation,
code or otherwise), permits, orders, decrees, and other requirements of
governmental authorities relating to the protection of human health or the
environment, whether existing as of the date hereof, previously enforced, or
subsequently enacted.

23.1.2 “Hazardous Material” means any element, compound,
chemical, chemical mixture, or other substance that is identified as, or
determined to be, a hazardous, toxic or dangerous substance, pollutant,
contaminant, waste or material under, or is otherwise regulated under, any
Environmental Law or other law relating to chemical management, environmental
contamination, environmental cleanup or nuisances, including, without limitation,
petroleum and petroleum products, asbestos, radon and other radioactive
materials, bio-hazards and lead-based paint. ’

23.1.3 “Release” when used with respect to Hazardous Material
shall include any actual or imminent spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing in,
on, under or about any other part of the Premises.

23.2 No Hazardous Materials. SEAS covenants and agrees that neither SEAS
nor any of its agents or invitees shall cause or permit any Hazardous Material to be
brought upon, kept, used, stored, generated or disposed of in, on or about the
Premises, or transported to or from the Premises, provided that SEAS may use such
substances in such limited amounts as are customarily used in the operation and
maintenance of aquariums so long as such use is in compliance with all applicable
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Environmental Laws. Each ‘par“cy hereto shall immediately notify the other party if and
when such party learns or has reason to believe there has been any Release of
Hazardous Material on or about the Premises.

23.3 SEAS’ Environmental Indemnity. If SEAS breaches any of its obligations
contained in this Article 23, or, if any act, omission or negligence of SEAS or any of its
agents or invitees, contractors or consultants results in any contamination of the
Premises or in the Release of Hazardous Material from, on, about, in, on or beneath the
Premises, then SEAS shall indemnify the City from and against all claims, liabilities,
damages, losses, costs and expenses (including, without limitation, the loss or
restriction of the use of the Premises and sums paid in settlement of claims, fines, civil
penalties, attorneys' fees, consultants’ fees and experts’ fees and costs) relating to such
Release; provided, however, that, except as set forth in Section 23.4, the indemnity
contained in this section shall not apply to any losses resulting from a pre-existing
condition. The foregoing indemnity includes, without limitation, costs incurred in
connection with the investigation of site conditions and all activities required to locate,
assess, evaluate, remediate, clean up, remove, contain, treat, stabilize, monitor or
otherwise control any Hazardous Material, and to restore the Premises to their prior
condition, all of which shall be deemed to be direct rather than consequential damages.
Without limiting the foregoing, if SEAS or any of its agents or invitees, contractors or
consultants causes or permits the Release of any Hazardous Materials on, about, in or
beneath the Property, SEAS shall, immediately, at no expense to the City, take any and
all necessary actions to abate and remediate the Release in accordance with all
Environmental Laws. SEAS shall afford the City a full opportunity to participate in any
discussions with governmental regulatory agencies regarding any settlement
agreement, cleanup or abatement agreement, consent decree, or other compromise or
proceeding involving Hazardous Material.

23.4 City's Environmental Indemnity. If any act, omission or negligence of the
City or any of its agents (other than SEAS), contractors or consultants results in or has
resulted in any contamination of the Premises or in the Release of Hazardous Material
from, in, on or beneath the Premises or if any contamination of the Premises or any
Release has occurred before the Effective Date and was not caused by SEAS, then the
City shall indemnify SEAS from and against all claims, liabilities, damages, losses, costs
and expenses (including, without limitation, the loss or restriction of the use of the
Premises and sums paid in fines, civil penalties, attorneys’ fees, consultants’ fees and
experts’ fees and costs) resulting from any such contamination or Release; provided,
however, that the foregoing indemnity shall not include indemnification for any losses
resulting from SEAS’ aggravation of any pre-existing condition through SEAS' actions or
inactions, or the actions or inactions of its agents, officers, employees, contractors or
consultants, whether negligent or non-negligent. The foregoing indemnity includes,
without limitation, costs incurred in connection with the investigation of site conditions
and all activities required to locate, assess, evaluate, remediate, cleanup, remove,
contain, treat, stabilize, monitor or otherwise control any Hazardous Material, and to
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restore the Premises to their prior condition, all of which shall be deemed to be direct
rather than consequential damages. The City shall afford SEAS a full opportunity to
participate in any discussions with governmental regulatory agencies regarding any
settlement agreement, cleanup or abatement agreement, consent decree, or other
compromise or proceeding involving Hazardous Material.

24.  Assignments; Subcontracting. SEAS has been chosen by the City to operate
and manage the Aquarium in reliance upon SEAS’ stated and unique expertise, skill
and experience. SEAS shall not assign, transfer, mortgage or encumber its interest in
this Agreement or any other right, privilege or license conferred by this Agreement, or
the Property, either in whole or in part. Any assignment or encumbrance shall be
voidable and, at the City’s election, shall constitute a material default under this
Agreement. Without limiting the obligations of SEAS under this Agreement, the Parties
specifically acknowledge that there are existing leases, agreements, and arrangements
between SEAS and third parties regarding Aquarium operations that the City approved
under the Concession Agreement. SEAS shall have the right and the authority to renew
such leases, agreements, and arrangements that expire during the Term and to enter
into new and additional contracting arrangements with any other person or entity
(including without limitation the Parks Department or other City agency) for the provision
of any service required or allowed to be performed by SEAS under this Agreement,
including food concessions, gift shop concessions and other concessions, attractions
and operations consistent with the Permitted Use, subject to the following:

24.1  All third-party concession agreements with terms in excess of twelve
months and generating revenue in excess of $25,000 per year shall be subject to, and
shall incorporate by reference, the terms and conditions of this Agreement.

24.2 Each such concession agreement shall provide that in the event of
termination of this Agreement, at the City’s option, the third party agreemerit shall
continue in effect as a direct agreement between the City and the third party, and the
third party shall execute such documents as the City shall reasonably request in order
to evidence or give effect to the third party’s attornment to the City.

24.3 Each such concession agreement shall provide that, upon notice from the
City to the third party that SEAS is in default on monetary obligations hereunder and
that payments of rent and other amounts owning on the third party agreement should be
made to the City, the third party shall make all such payments to the City until otherwise
instructed by the City or ordered by a court of competent jurisdiction, and shall further
provide that payments so made shall be credited to the third party’s obligations under
the third party agreement. '

25.  Prior Contracts between SEAS and the Cifv; Integrated Agreement; Modification.
This Agreement supersedes the Concession Agreement and contains all the
agreements of the Parties hereto relating to the subject matter addressed herein. No
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material provision of this Agreement may be amended or modified except by a written
agreement approved by the Seattle City Council and executed by each of the Parties

hereto.

26.  Notices. All notices required to be given hereunder shall be in writing and either
delivered personally or sent by certified mail or express overnight courier service to the
appropriate address listed below, or at such other address as shall be provided by
written notice. Notice shall be deemed communicated two Business Days from the time
of mailing if mailed as provided in this section. For convenience of the Parties, copies
of notices may also be given be other means; however, neither party may give official or
binding notice except by personal delivery or by certified mail.

If to SEAS:

Seattle Aquarium Society
1483 Alaskan Way

Pier 59

Seattle, Washington 98101
Atin: CEO

If to The City of Seattle:

City of Seattle

Department of Parks and Recreation

100 Dexter Avenue North

Seattle, Washington 98109

Attn: Superintendent of Parks and Recreation

27. Compliance with Laws.

27.1 Generally. At SEAS’ sole cost and expense, SEAS shall comply and
conform with all laws and all governmental regulations, rules and orders that may from
time to time be put into effect relating to, controlling or limiting the use and operation of
the Aquarium. SEAS shall secure, or cooperate with the City in its securing, all permits
and licenses specifically required for the operation of the Aquarium (copies of which
- shall be promptly provided to the Parks Department), and shall comply with all

applicable laws and regulations relating to labor employed in and relating to the
operation of the Aquarium. |

27.2 Americans with Disabilities Act. SEAS acknowledges that the Americans
with Disabilities Act (“ADA”) requires that programs, services and other activities
provided by a public entity to the public, whether directly or through a contractor, must
be accessible to the disabled public. SEAS further acknowledges its obligation to
comply with the ADA and any other federal, state or local disability rights legislation.
SEAS warrants that it will fulfill that obligation and that it will not discriminate against
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disabled persons in the provision of services, benefits or activities pursuant to this
Agreement. ‘

27.3 Non-Discrimination Ordinances. SEAS shall comply with all applicable
equal employment opportunity and nondiscrimination laws of the United States, the
State of Washington, and the City of Seattle, including but not limited to Chapters 14.04,
14.10, and 20.42 of the Seattle Municipal Code (SMC), as they may be amended; and -
rules, regulations, orders, and directives of the associated administrative agencies and
their officers. Without limiting the generality of the foregoing, SEAS agrees not to
discriminate against any employee or applicant for employment because of race,
religion, creed, age, color, sex, marital status, sexual orientation, gender identity,
political ideology, ancestry, national origin, or the presence of any sensory, mental or
physical handicap unless based upon a bona fide occupational qualification. SEAS
shall take affirmative action to ensure that applicants are employed, and the employees
are treated during employment, without regard to their creed, religion, race, age, color,
sex, hational origin, marital status, political ideology, ancestry, sexual orientation,
gender identity, or the presence of any sensory, mental or physical handicap. Such
action shall include, but not be limited to the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates
of pay, or other forms of compensation and selection for training, including
apprenticeship. SEAS shall post in conspicuous places, available to employees and
applicants for employment, notices as provided by the City of Seattle setting forth the
provisions of this nondiscrimination clause.

28. Installation of Artwork.

28.1 Prohibition against Installation or Integration of Works of Visual Art on
Premises. SEAS shall not permit the installation or integration on or in the Premises of
any “work of visual art,” as that term is defined in the Visual Artists Rights Act of 1990,
as now existing or as later amended (“VARA”"), if the removal of such artwork is
reasonably likely to result in its distortion, mutilation, modification or destruction unless
SEAS delivers to the City an executed waiver of the creator’s right of integrity regarding
such art work, for the benefit of the City and its successors and assigns, in a form that
satisfies both the City and the requirements of 17 U.S.C. §106A(e), as the same now
exists or is hereafter modified.

28.2 SEAS’ Indemnification of the City against Liability under VARA. SEAS
shall protect, defend, and hold the City harmless from and against any and all claims,
suits, actions or causes of action, damages and expenses (including attorneys’ fees and
costs) arising as a consequence of (a) the installation or integration of any work of
visual art on or into the Premises; or (b) the destruction, distortion, mutilation or other
modification of the art work that results by reason of its removal; or (c) any breach of
Section 28.1 of this Agreement; or (d) any violation of VARA by SEAS or any of its
officers, employees or agents. This indemnification obligation shall exist regardless of
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whether the City or any other person employed by the City has knowledge of such
installation, integration, or removal or has consented to any such action or is not
required to give prior consent to any such action. The indemnification obligation of this
subsection shall survive the expiration or earlier termination of this Agreement.

29. Liens. SEAS and City shall keep the Premises and Personal Property free from
any liens arising out of any work performed, material furnished or obligations incurred
by or for SEAS and the City, respectively.

30. Dispute Resolution. In the event of a dispute between or among SEAS and the
City regarding any term of this Agreement, the Parties shall attempt to resolve the
matter informally through the following mechanism: the Superintendent and the CEQ, or
their respective designee(s), shall meet to review and discuss the matter(s) in dispute; if
the Superintendent and the CEO are unable to reach a mutual resolution, SEAS’ Board
Chair(s) shall meet with the Superintendent and other City representatives, as
approptiate, to review and discuss the matter(s) in dispute. If such persons are unable
to resolve the matter informally, either party may submit the matter to a non-binding,
structured mediation procedure fashioned by persons or organizations approved in
advance by both Parties and experienced in alternative dispute resolution (“ADR")
procedures. The mediation may be requested by either party and shall be initiated
within thirty (30) days from the date of the request unless extended by agreement of
both Parties. The ADR procedures utilized for the mediation shall include the exchange
of written claims and responses, with supporting information, at least seven (7) days
prior to the actual mediation. The positions expressed and mediator’s
recommendations shall not be admissible as evidence in any subsequent ADR or legal
proceeding. If the matter is submitted to mediation and the matter is not resolved, an
affected party shall be entitled to pursue any legal remedy available.

31. Use of Recycled Materials. Whenever practicable, SEAS shall use reusable
products, recycled-content products and recyclable products, including recycled-content
paper on all documents submitted to the City. SEAS shall duplex all documents that are
prepared for the City under this Agreement, whether such materials are printed or
copied, except when impracticable to do so due to the nature of the product being
produced.

32. Miscellaneous.

32.1 Interest. If SEAS fails to pay the City any sum when due, such amount
shall bear interest at the rate of twelve per cent (12%) per annum from the date due
until the date paid.

32.2 Limitations of Liability. The City’s obligations to SEAS and SEAS’
obligations to the City under this Agreement shall be limited to the terms and conditions
set forth herein. Notwithstanding any other provision in this Agreement to the contrary,
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in no event shall the City or SEAS be liable, regardless of whether any claim is based
on contract or tort, for any special, consequential, indirect or incidental damages,
including without limitation lost profits, arising out of or in connection with this
Agreement or the services performed in connection with this Agreement.

32.3 Parties and Their Agents.  As used herein, the term “agents” when used
with respect to either party shall include the agents, employees, officers and
representatives of such party. All approvals, consents or other determinations permitted
or required by the City hereunder shall be made by or through the Superintendent
unless otherwise provided in this Agreement or unless the City gives notice otherwise to
SEAS. No permission, consent or approval of the Superintendent given pursuant to this
Agreement is, or shall be construed as, a representation or assurance that the matter
consented to or approved complies with applicable laws, regulations, ordinances or
codes, nor shall any such consent or approval be construed to authorize any failure to
comply with any of the foregoing.

32.4 No Implied Waiver. No failure by either party hereto to insist upon the
strict performance of any obligation of the other party under this Agreement or to
exercise any right, power or remedy arising out of a breach thereof, irrespective of the
length of time for which such failure continues (except in cases where this Agreement
expressly limits the time for exercising rights or remedies arising out of a breach), shall
constitute a waiver of such breach or of that party’s right to demand strict compliance
such term, covenant or condition or operate as a surrender of this Agreement. No
waiver of any default or the performance of any provision hereof shall affect any other
default or performance, or cover any other period of time, other than the default,
performance or period of time specified in such express waiver. One or more written
waivers of a default or the performance of any provision hereof shall not be deemed to
be a waiver of a subsequent default or performance. The consent of either party hereto
given in any instance under the terms of this Agreement shall not relieve the other party
of any obligation to secure the consent of the other party in any other or future instance
under the terms of this Agreement.

32.5 Headings and Subheadings. The captions preceding the Atrticles,
Sections, and Subsections of this Agreement and in the table of contents have been
inserted for convenience of reference and such captions in no way define or limit the
scope or intent of any provision of this Agreement.

32.6 Successors and Assigns. The terms, covenants and conditions contained
in this Agreement shall bind and inure to the benefit of the City and SEAS and, except
as otherwise provided herein, their personal representatives and successors and
assigns. ' -

32.7 No Third-Party Beneficiaries. There are no third-party beneficiaries to this
Agreement.
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32.8 Access to the Aquarium. The City, the Parks Department and their duly
authorized agents shall have access to the Premises and Personal Property at all times
(a) for the purpose of inspection and to make any repairs, additions or renovations as
the City may have the right to do under the provisions of this Agreement, and (b) for use
by the City in case of emergency, as determined by City in its sole discretion.

32.9 Relationship of Parties. The services to be rendered by SEAS pursuant to
this Agreement are as an independent contractor only and the relationship between
SEAS and the City is solely that of owner and contractor. Nothing contained in this
Agreement shall be construed to create a partnership, joint venture, or a relationship of
employment or agency.

32.10 Agreement Made in Washington. This Agreement shall be deemed to be
made in and shall be construed in accordance with the laws of the State of Washington.
Venue of any action brought by one party against the other to enforce or arising out of
this Agreement shall be in King County Superior Court.

32.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which taken together
shall constitute one and the same instrument.

32.12 Non-Liability of Officials, Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other agent of the City
shall be personally liable to SEAS, its successors and assigns, in the event of any
default or breach by the City or for any amount which may become due to SEAS, its
successors and assigns under this Agreement, or for any obligation of the City under
this Agreement. Likewise, no board member, member, officer, employee or other agent
of SEAS shall be personally liable to the City, its successors and assigns under this
Agreement, in the event of any default or breach by SEAS or for any amount which may
become due to the City, its successors and assigns, or for any obligation of SEAS under
this Agreement.

_ 32.13 Time of Essence. Time is of the essence of each provision of this
Agreement. ‘

v 32.14 Survival of Indemnities. Termination of this Agreement shall not affect the
right of either party to enforce any and all indemnities and representations and

warranties given or made to the other party under this Agreement, nor shall it affect any

provision of this Agreement that expressly states it shall survive termination hereof.

32.15 Partial Invalidity. If any court determines that any provision of this
Agreement or the application hereof to any person or circumstance is, to any extent,
invalid or unenforceable, the remainder of this Agreement, or application of such
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provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby and each other term, covenant or condition
of this Agreement shall be valid and be enforced to the fullest extent permitted by law.

32.16 Negotiated Agreement. The Parties to this Agreement acknowledge that it
is a negotiated agreement, that they have had the opportunity to have this Agreement
reviewed by their respective legal counsel, and that the terms and conditions of this
Agreement are not to be construed against either party on the basis of such party's
draftsmanship thereof.

[signatures on next page]
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DATED this day of ,20

THE CITY OF SEATTLE, SEATTLE AQUARIUM SOCIETY,
a Washington municipal corporation a Washington non-profit corporation
By By

Its Superintendent of Parks and Its Executive Director

Recreation

By authority of Ordinance No.

Exhibits:
Exhibit 1 General Premises Diagram
Exhibit 2 Detailed Premises Diagram
Exhibit 3 City’s Capital Obligations
Exhibit 4 SEAS’ Capital Obligations
Exhibit 5 Personal Property Inventory
Exhibit 6 Debt Service Reimbursement Schedule
Exhibit 7 : Insurance Requirements

35

DPR Aquarium Transition Agreement ORD Attach 1 —v. 3a




Exhibit 1
General Premises Diagram
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Exhibit 2
Detailed Premises Diagram

SEATTLE AQUARIUM
Pier 59 - First Floor
Pier 60 - Lower Level

SEATTLE AQUARIUM
Pier 59- Second Floor
Pier 60 - Upper Level
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Exhibit 3
City’s Capital Obligations

The City shall be responsible for the Capital Maintenance of all Aquarium
piers, shell and core, as defined in Section 1.6. Specific responsibilities
include, but are not limited to, the following:

Pier supports (pile and posts, pile caps) and under pier foundation
elements including corrosion protection and repair (except if
damaged in construction of new exhibits).

Building envelope (windows, interior and exterior doors), exterior
paint, roof, flashing, and gutters including corrosion protection and
repair (except for exhibits incorporated into building envelope).

Exterior concrete deck, interior slab or sub flooring including floor
structural elements, wood decking, handrails, and exterior lighting
on buildings and along pier apron, including corrosion protection
and repair. ‘

Electrical service from utility connection to outlets unless new or
relocated.

Salt water delivery' system to interior wall of facility and exterior salt
water discharge system from wall of facility

Fire alarm and fire suppression systems and emergency lighting.

Fresh water supply from the street to the meter through the double
check valve.

Except in restaurant areas, all sewer lines from the exhibits, sink
and floor drains, toilets and pipe lines leading to the sewage, force
main header collection vaults, sewage lift station pumps and
controls and sewage connection lines from the sewage force main
header lift stations to the connection with the main sewer lines in
the street.

All heating and cooling elements and ductwork through facility,
except for systems exclusively serving the gift shop and restaurant.

All elevator systems and stairways.

Structural elements of the exhibits and the corrosion protection
necessary to assure the structural systems are protected to include
all slab floors for the entire facility.
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Exhibit 4
SEAS’ Capital Obligations

SEAS shall be responsible for the following items of capital maintenance,
repair, replacement and improvements:

Salt water delivery system from interior wall of facility and exterior
salt water discharge system to exterior wall of facility.

Fresh water supply from the meter.
All sewer lines and sink and floor drains in the restaurant areas.

All heating and cooling elements and ductwork exclusively serving
the gift shop and restaurant.

Exhibits, except for those portions that are integrated into the
Aquarium building systems.

Tenant Improvements.
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Exhibit 5 _
Personal Property Inventory

[to be inserted]
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Exhibit 6

Debt Service Reimbursement Schedule

Payment 2005Bonds 2005 Bonds 2007 Bonds 2007 Bonds Total
Date Principal Interest Principal Interest
7/1/2010* 21,250 24,351.57 61,250 61,000.00 167,851.57
1/15/2011 46,578.13 46,578.13
3/15/2011 115,875.00 115,875.00
7115/2011 90,000 46,578.13 136,578.13
9/15/2011 410,000 115,875.00 525,875.00
1/15/2012 44,328.13 44,328.13
3/15/2012 105,625.00 105,625.00
7115/2012 90,000 44,328.13 134,328.13
9/15/2012 625,000 105,625.00 730,625.00
1/15/2013 42,078.13 42,078.13
3/15/2013 90,000.00 90,000.00
7/15/2013 95,000 42,078.13 137,078.13
9/15/2013 900,000 90,000.00 990,000.00
1/15/2014 39,703.13 39,703.13
3/15/2014 67,500.00 67,500.00
7/15/2014 100,000 39,703.13 139,703.13
9/15/2014 1,245,000 67,500.00 1,312,500.00
1/15/2015 37,203.13 37,203.13
3/156/2015 36,375.00 36,375.00
7/15/2015 105,000 37,203.13 , 142,203.13
9/15/2015 1,455,000 36,375.00 1,491,375.00
1/15/2016 34,578.13 34,578.13
3/15/2016 110,000 34,578.13 144,578.13
1/15/2017 31,828.13 31,828.13
7115/2017 115,000 31,828.13 146,828.13
1/15/2018 28,953.13 28,953.13
7/15/2018 125,000 28,953.13 153,953.13
1/15/2019 25,828.13 25,828.13
7/15/2019 130,000 25,828.13 © 155,828.13
1/15/2020 . 22,578.13 22,578.13
7/15/2020 135,000 22,578.13 157,578.13
1/15/2021 19,625.00 19,625.00
7/156/2021 140,000 19,625.00 159,625.00
1/15/2022 16,125.00 16,125.00
7/15/2022 150,000 16,125.00 166,125.00
1/15/2023 12,375.00 12,375.00
7/15/2023 155,000 12,375.00 167,375.00
1/15/2024 8,500.00 8,500.00
7/15/2024 165,000 8,500.00 173,500.00
1/15/2025 4,375.00 4,375.00
7/15/2025 175,000 4,375.00 179,375.00
Total 1,901,250 853,664.17 4,696,250 891,750.00 8,342,914.17

*July 1, 2010 payment is final quarterly payment using methodology established in the Pier 59 Master
Concession Agreement between the City and SEAS, dated October 9, 2006.
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{

Susan Mueller/ HH/Kieu-Anh King, Ben Noble
DPR Aquarium Transition Agreement ORD ATT 1
12/14/09

Version #3a
Exhibit 7
Insurance Requirements
1. SEAS Insurance Requirements. SEAS shall maintain (and, if applicable,

cause its concessionaires, licensees or subtenants to maintain) in full force and
effect throughout the Term, at no expense to City, insurance coverage as
specified below: :

1.1  Commercial General Liability (CGL) insurance including:

Premises/Operations Liability
Products/Completed Operations Liability
Personal/Advertising Liability
Contractual Liability

Stop Gap/Employers Contingent Liability
Independent Contractors Liability

Host Liquor Liability

Fire/Tenant Legal Liability

Such insurance shall provide the following minimum limits of liability:

o $5,000,000 each Occurrence Combined Single Limit Bodily Injury
and Property Damage

. $1,000,000 each Offense Personal and Advertising Injury
o $250,000 each Occurrence Fire/Tenant Legal Liability
o $1,000,000 each Accident/ Disease/Employee Stop Gap

The above limits may be provided through primary liability insurance only,
or by a combination of primary and excess, or umbrella, liability insurance.

1.2 Business Automobile Liability insurance including coverage for
owned, non-owned, leased or hired vehicles as applicable, with a
minimum limit of liability of $1,000,000 each Occurrence Combined Single
Limit Bodily Injury and Property Damage.

1.3 Workers Compensation insurance, securing SEAS' liability for
industrial injury to its employees in accordance with the provisions of Title
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51 of the Revised Code of Washington. If SEAS is qualified as a self-
insurer in accordance with Chapter 51.14 of the Revised Code of
Washington, SEAS shall deliver a letter to the City so certifying, signed by
a corporate officer of SEAS and setting forth the limits of any policy of
excess insurance covering its employees. In addition, SEAS shall comply
with all Federal maritime workers’ compensation statutes.

1.4 Property Insurance under which SEAS’ furniture, trade and other
fixtures, equipment and inventory (Business Contents) are insured
throughout the Term in an amount equal to the replacement costs thereof,
against the following hazards: (a) loss from the perils of fire and other
risks of direct physical loss, not less broad than provided by the insurance
industry standard “Causes of Loss - Special Form (ISO form CP 1030 or
equivalent); (b) loss or damage from water leakage or sprinkler systems
now or hereafter installed in or on the Premises; (c) loss or damage by
explosion of steam boilers, pressure vessels, oil or gasoline storage tanks
or similar apparatus now or hereafter installed on the Premises; (d) loss
from business interruption or extra expense, with sufficient limits of liability
to provide for the payment of rent and/or other fixed costs during any
interruption of SEAS’ business, for at least twelve (12) months.

2. General Requirements Regarding SEAS Insurance (Except Workers
Compensation).

2.1  The CGL and Business Automobile liability insurance policies
required above shall be endorsed to include The City of Seattle as an
additional insured and shall be primary with respect to the City so that any
insurance and/or self-insurance maintained by City shall be excess and
not contributing insurance with SEAS’ insurance. The limits of liability
specified herein are minimum limits of liability only and shall not be
construed to limit SEAS’ liability or that of its liability insurers if SEAS
maintains higher limits. The City shall be an additional insured for the total
limits of liability maintained by SEAS, whether such limits are primary,
excess, contingent or otherwise.

2.2 No insurance policy provided hereunder shall be canceled without
actual written notice having been delivered to the City at its address
shown below at least thirty (30) days prior to the effective date of
cancellation or, in the case of non-payment of premiums, ten (10) days’
prior to cancellation.

2.3 Policies shall be issued by insurers rated A—:VIl or higher in the
then-current A. M. Best's Key Rating Guide and licensed to do business in
the State of Washington or procured under the provisions of chapter 48.15
RCW (surplus lines).
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2.4 Any deductible or self-insured retention in excess of $10,000 must
be disclosed to, and shall be subject to reasonable approval of the City's

Risk Manager. The cost of any claim payments falling within a deductible
or self-insured retention shall be the responsibility of SEAS.

2.5  Coverage and/or limits may be reasonably altered or increased as
necessary to reflect changes in the type of or exposure to risk. The City
shall have the right to periodically review the appropriateness of the
current coverage and limits in view of inflation and/or changing industry
conditions and to require an increase in such coverage or limits upon
ninety (90) days' prior written notice.

3. Evidence of Insurance. For all insurance policies required hereunder
except workers’ compensation, on or before the Effective Date (and thereafter,
no later than five (5) days before the expiration or renewal date of each such
policy), SEAS shall deliver proof of insurance coverage acceptable to the City.
Such evidence shall be issued to “The City of Seattle, DEA Risk Management
Division, P.O. Box 94669, Seattle, WA 98124-4669,” but shall be delivered in
electronic form as a PDF/XLS file attachment to riskmanagement@seattle.gov,
or by facsimile transmission to (206) 470-1279.

Acceptable proof of insurance shall include a certificate of insurance and a copy
of the CGL insurance policy provision showing the City as an additional insured
for primary and non-contributory limits of liability on ISO Form CG 20 26 or
“equivalent additional insured or blanket additional insured policy wording.

4. City Insurance Requirements. The City shall insure and/or self-insure the
Premises in an amount equal to the replacement cost thereof, against the
following: (a) loss from the perils of fire and other risks of direct physical loss, not
less broad than provided by the insurance industry standard “Causes of Loss -
Special Form (ISO form CP 1030 or equivalent); (b) loss or damage from water
leakage or sprinkler systems now or hereafter installed in or on the Premises;
and (c) loss or damage by explosion of steam boilers, pressure vessels, oil or
gasoline storage tanks or similar apparatus now or hereafter installed on the
Premises. The City will be responsible for claims falling within the deductible or
self-insured retention.

5. Reconstruction Following Loss. In the event of a loss due to casualty
then, provided insurance proceeds are sufficient therefor, the City will proceed to
rebuild or restore the damaged portions of the facility so as to restore it as nearly
as possible to its functionality before the casualty. If the Aquarium is to be
restored, then SEAS shall proceed with reasonable diligence as soon as
sufficient funds are available therefor, to repair and restore its Business Contents
with property that is at least equivalent to, or more suitable than, the Business
Contents that were damaged or destroyed. If the Aquarium is not to be restored,
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then either party may terminate this Agreement upon written notice to the other
and in such event, SEAS shall adjust the loss with its property insurance carrier
and promptly pay all insurance proceeds received on account of losses to SEAS’
Business Contents to the City.

6. Waiver of Subrogation and Rights of Recovery. Except for losses up to
the City’s deductible or $500,000, whichever is less, the City and the City’s
property insurer(s) shall waive their rights of subrogation and recovery against
SEAS for damage to or destruction of the Building and Premises provided such
losses result from SEAS’ negligence or willful misconduct and only to the extent
to which SEAS’ Fire/Tenant Legal Liability insurance responds. SEAS and
SEAS’ insurer(s) shall waive their rights of subrogation and recovery for damage
to or destruction of SEAS’ Business Contents against the City except with
respect to losses falling within the deductible amount and only if such loss is due
to the City’'s negligence or willful misconduct.

7. Assumption of Risk. SEAS’ shall bear all risk and responsibility for the
placement and storage of its personal property in or around the Premises.
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SEATTLE AQUARIUM

OPERATIONS AND MANAGEMENT AGREEMENT

This Seattle Aquarium Opg{ations and Management Agreement ( “Agreement”)
is made and entered into this 2¢" " day of Jaau , 2019, by and between the CITY
OF SEATTLE, a Washington first class city (the “Ci@”), acting through its
DEPARTMENT OF PARKS AND RECREATION (the “Parks Department”), and The
SEATTLE AQUARIUM SOCIETY, a Washington non-profit corporation (“SEAS”)

(collectively, the “Parties”).

RECITALS

WHEREAS, the City currently owns and operates the public aquarium located
in the City of Seattle commonly known as the Seattle Aquarium; and

WHEREAS, The Seattle Aquarium Society is a non-profit corporation organized
in 1982 for charitable, scientific and educational purposes for the study and promotion
of marine life and conservation and for the education and recreation of the public; and

WHEREAS, in 2000, the Washington State Legislature adopted Chapter 35.64
of the Revised Code of Washington to authorize certain cities, including the City of
Seattle, to enter into contracts with non-profit corporations or other public organizations
to manage and operate their zoos and aquariums; and

WHEREAS, The City of Seattle and The Seattle Aquarium Society believe that .
the proposed Agreement will provide the greatest opportunity for success of the
Aquarium in fulfilling its mission in education, conservation and recreation, providing
benefits to the citizens of Seattle, and developing the Aquarium as an important civic
asset, cultural resource and attraction;

NOW, THEREFORE, in consideration of the mutual covenants contained herein
and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties hereby agree as follows:




AGREEMENT

1. Definitions. As used in this Agreement, the following terms have the meanings
ascribed:

1.1 “Animals” means all living creatures residing at the Premises as part of
the Aquarium Exhibits or other activities.

1.2 “AZA” means the Association of Zoos and Aquariums.

1.3  "Business Day” means any day on which banks in the State of
Washington are open for business, excluding Saturdays.

1.4  “CEQO" means the chief executive officer of SEAS.

1.5  “Capital Improvements” means improvements to the Premises
performed by SEAS that increase the useful life of the Premises or enhance their use as
an aquarium.

1.6  “Capital Maintenance” means the sorts of Aquarium planning,
acquisition, construction, reconstruction, repair, replacement, rehabilitation, or
improvement projects and activities that could be funded under RCW 82.46.010.

1.7 “City’s‘ Capital Obligations” means those items listed on Exhibit 3.

1.8 “City Employees” means those persons who are employed as of January
1, 2010, in part-time or full-time jobs at the Aquarium.

1.9  “Concession Agreement” means that Pier 59 Master Concession
Agreement between the City and SEAS dated October 9, 2006.

1.10 “Debt Service Reimbursement’ means the amounts shown on Exhibit 6
that SEAS owes to the City for debt service for previous Aquarium improvements.

1.11  “Effective Date” means the first day of the seventh calendar month
following the month in which this Agreement is authorized by the Seattle City Council.

1.12  “Exhibits” means all areas of the Premises that have been constructed,
arranged, or displayed for members of the public to view or interact with during their visit
to the Aquarium.

1.18 “Favorable Ruling” is defined in Section 15.1.




1.14

“Fiscal Year” means a 12-month period beginning on January 1 of each

calendar year and ending on December 31 of the same calendar year.

1.15

1.16

City Charter.

1.17

1.18

“Force Majeure” is defined in Article 19.

“Parks Board” means the Board of Park Commissioners established by

“Personal Property” is defined in Section 5.1.

“Property,” when used without a modifier, means the Premises and the

Personal Property, collectively.

1.19

1.20

1.21

“Premises” is defined in Section 2.1.
“Reimbursement Schedule” is defined in Section 6.1.

“Retirement Board” means the Board of Administration of the Seattle City

Employees’ Retirement System established under Chapter 4.36 of the Seattle Municipal

Code.

1.22
Society.

1.23
1.24
1.25

1.26

“SEAS Board” means the Board of Directors of the Seattle Aquarium

“SEAS Property” is defined in Article 14.
“SEAS’ Capital Obligations” means those items listed on Exhibit 4.

“Term” is defined in Section 3.1.

“Termination Date” means June 30, 2030, unless terminated earlier as

provided herein.

1.27

1.28

“Transferring Employees” is defined in Section 15.3.

“Visitor Amenities” means improvements to the public areas of the

Premises directly related to visitor experience, excluding concession areas, food service
areas, and restrooms, for the purpose of enriching the visitor experience.

2. Management and Operation Rights; Use of Premises.

2.1

Grant of Rights. Beginning on the Effective Date, SEAS shall exclusively

manage and operate the Aquarium in accordance with all of the terms and conditions
contained in this Agreement. The Aquarium is comprised of the Exhibits and all related
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facilities located on Piers 59 and 60 over Elliott Bay in Seattle, Washington, on which
the Aquarium is currently operated. The Aquarium Exhibits and facilities are shown as
a diagram in Exhibit 1 and described in greater detail in Exhibit 2 hereto, and are
referred to collectively herein as the “Premises.”

2.2  Permitted Use. Throughout the Term, SEAS shall use and continuously
occupy the Premises for the operation of a public Aquarium and for purposes and
programs related or incidental thereto, focusing on conservation, education, enterprise
operations, and visitor services, and for no other purpose. SEAS shall not use or
occupy any portion of the Premises, and shall not permit the use or occupancy thereof,
in any unlawful manner or for any illegal purpose, and shall not permit any activity to be
carried on that would constitute an actionable nuisance under the laws of the State of
Washington. The Permitted Use shall not include the sale or the promotion of the sale
or use of tobacco, weapons or alcoholic beverages (provided that alcoholic beverages
may be served at catered events and in the restaurant area) and SEAS agrees to adopt
and implement a policy prohibiting any person, except for law enforcement officers and
on-duty security personnel, from possessing firearms on the Premises.

2.3 Continuous Operation; Staffing. SEAS shall keep the Premises open and
use them to transact business with the public 364 days per year during such hours as
SEAS may determine (but a minimum of 45 hours per week), except that SEAS may,
upon posting a written and website notice to the public of not less than one (1) week in
duration prior to any closure, close the Premises or a portion thereof for a reasonable
period for repairs, approved remodeling, taking inventory and accommodating
construction activities related to the Alaskan Way Viaduct replacement and related
work. SEAS may also close the Premises to the public upon posting prompt actual and
website notice, for such periods of time as are necessary to deal with: force majeure
events; emergent situations threatening health and safety of the general public or the
Animals; emergent situations threatening security of the Premises; and for not more
than five (5) days per year for extraordinary and compelling economic or personnel
conditions. SEAS shall ensure that an adequate number of personnel qualified to
operate the Aquarium are present at the facility 24 hours per day.

3. Term of Agreement.

3.1 Term. The term of this Agreement (“Term”) shall commence on the
Effective Date and expire on June 30, 2030 (the “Termination Date”), unless this
Agreement is terminated earlier as provided herein.

3.2  Option to Terminate. If the Superintendent of the Department of Parks
and Recreation (the “Superintendent”) determines that there is no reasonable
likelihood of SEAS’ expending at least $5,000,000 on new or updated Exhibits prior to
June 30, 2020, as further described in Section 4.2 below, the City may terminate this
Agreement upon 12 months’ prior written notice to SEAS, which notice shall be

4




delivered to SEAS between January 1, 2019, and June 30, 2019. During the 12-month
notice period, SEAS and the City shall cooperate to provide for an efficient and
coordinated transition of operations and management from SEAS to the City or to a
City-designated successor operator.

4, Undertakings of the Parties.

4.1  City’s Obligations. In addition to any other obligations imposed on the City
under this Agreement, the City’s obligations include (a) transfer of the Personal
Property, defined in Section 5.1 below, to SEAS; (b) funding of $8,000,000 of agreed
Capital Maintenance projects by December 31, 2015, as further described in Section
7.2.1, together with such other Capital Maintenance as may be required to keep the
Aquarium open and operating, specifically including the City’s Capital Obligations
- described in Exhibit 3 but excluding the SEAS’ Capital Obligations described in Exhibit

4.

42  SEAS’ Obligations. Except and as further provided elsewhere in this
Agreement, and in addition to SEAS’ other obligations contained herein, SEAS shall be
_ responsible, at its sole cost and expense for: (a) the daily management and operation of
the Aquarium; (b) maintaining the Personal Property located at the Premises and in
SEAS’ possession and control; (¢) maintaining the needs of all Aquarium Animals by
providing them with food, housing, medical care, and any other provisions necessary for
their basic health, safety, and comfort; (d) providing compensation and benefits, if
applicable, for all Aquarium employees and SEAS contractors; (e) providing all supplies
and equipment necessary for a reasonably safe and functional work environment for all
employees, contractors, and volunteers; (f) providing routine maintenance and janitorial
services for the Premises, as described in Section 7.1.1; (g) repairing and maintaining
Exhibits and creating any new Exhibits and Visitor Amenities; (h) performing the SEAS’
Capital Obligations described in Exhibit 4; (i) paying the Debt Service Reimbursement to
the City as described in Section 6.1; (j) developing a strategic plan within 18 months of
the effective date to help guide capital investments in the following five years and a
Master Plan to guide the development of the Aquarium through the Term, as described
in Section 16.1; (k) funding a minimum of $10,000,000 of new or refurbished Exhibits
and Visitor Amenities by June 30, 2030, with at least $5,000,000 of expenditures
occurring on or before June 30, 2020; and (I) such other maintenance, repairs and
improvements as the Parties may hereafter agree. In operating the Aquarium, SEAS
should endeavor to partner with local entities with experience or expertise in marine
conservation and education, including the National Oceanic and Atmospheric
Administration, the University of Washington, Puget Sound Partnership, National
Science Foundation, NASA, and local and regional educational institutions, and pay
particular attention to exhibits and conservation education focusing on Puget Sound, the
Salish Sea, and the waters of the Pacific Northwest.




5. Transfer and Use of Personal Property.

5.1 Transfer of Personal Property. In order that SEAS may carry out its
obligations under this Agreement, the City hereby transfers the Personal Property to
SEAS, as of the Effective Date. “Personal Property” is all property possessed by the
City (including without limitation vehicles, boats, computers and software) that is
necessary to and exclusively used in the operation and maintenance of the Aquarium
that is not: (a) real property; (b) Premises facilities or improvements described in
Section 2.1, or (c) art that is in the City's collection. By December 31, 2010, the Parties
shall agree on an inventory of the Personal Property as of the Effective Date and shall
include that inventory as Exhibit 5 to this Agreement. SEAS shall maintain all such
transferred Personal Property in good condition and repair, and shall replace with items
of good quality any of the Personal Property that becomes inoperable or unusable if
such item is necessary for the operation of the Aquarium, in SEAS’ reasonable
discretion. The Personal Property (including any replacement Personal Property) shall
become the property of the City when this Agreement is terminated. Notwithstanding
anything herein to the contrary, the City shall remove the telephone and switching
equipment located at the Premises and operated by the City Department of Information
Technology ("DolT") unless SEAS and DolT prior to the Effective Date enter an
agreement for SEAS to purchase such equipment and an agreement for the ongoing
operation of the equipment; regardless, SEAS will reimburse DolT for its budgeted costs
for providing telephone service to the Aquarium for 2010 and the costs of any
equipment removal. '

52  Animals, Generally. Personal Property includes all Animals, but if the
general terms of this Agreement relating to Personal Property conflict with this Section
5.2, the provisions of this section shall control.

5.2.1 Rights to Animals. All Animals currently owned by the City
and all rights to Animals owned by the City shall be transferred to and held by
SEAS throughout the Term. The Animals shall be the sole property of SEAS,
which shall also assume all obligations the City may have with respect to Animals
exhibited, housed, or otherwise kept or cared for at the Aquarium during the
Term of this Agreement. The Animals shall become the property of the City
when this Agreement is terminated.

5.2.2 Care of Animals. SEAS shall care for all Animals in
accordance with all federal, state and local laws and regulations, including the
Marine Mammal Protection Act, and in accordance with the policies and
guidelines adopted by the AZA.

5.2.3 Sale and Purchase of Animals. SEAS shall have the
authority to acquire or sell or otherwise dispose of Animals in the course of

6




SEAS’ operation of the Aquarium. The acquisition, sale or other disposition of
Animals shall be made in strict accordance with (a) all applicable federal, state or
local laws, regulations and policies, (b) the guidelines and policies of the AZA,
and (c) existing and any adopted acquisition and disposition policies approved by
the City.

5.3  City Documents. In this Agreement, “City Documents” means records
pertaining to the operation and management of the Aquarium (including personnel files),
but excluding any documents or records in SEAS’ custody relating to Aquarium
management, personnel, donors, or to the internal operations of SEAS, prior to the
Effective Date. Unless and until agreed otherwise between the Supenntendent and
SEAS, the City will retain custody of all City Documents inits possession on the
Effective Date. To the extent necessary to allow SEAS to operate and manage the
Aquarium and to the extent permitted by law, the City will provide SEAS access to City
Documents in the City’s possession. SEAS shall make City Documents in SEAS’
possession available to the Superintendent and other City designees promptly upon
request and shall follow the Superintendent’s instructions for disclosing City Documents
in SEAS’ possession in response to public records disclosure requests. SEAS will also
~ comply with the records retention schedule for City Documents in its possession and
* make those City Documents available for purposes of compliance audits. SEAS shall
return the City Documents to the City when this Agreement is terminated.

5.4  Aguarium Subaccount. Presently the Aquarium receives no direct
operating subsidy from the City. Positive net income from Aquarium operations in any
given year is contributed to the Aquarium Subaccount and operating losses are
absorbed by it. As of the Effective Date, the City estimates there will be approximately
$350,000 in the Aquarium Subaccount. The 2010 City Budget assumes that the
Aquarium continues under City management for the entire year and that this transaction
will not impact the City's General Fund. Therefore, the City agrees to transfer the funds
in the Aquarium Subaccount to SEAS on the Effective Date. Any 2010 revenues
earned but not received prior to the Effective Date shall be transferred to SEAS when
received. Any 2010 expenses incurred but not paid prior to the Effective Date shall be
paid by SEAS when due. From January 1, 2010, through the Effective Date, the City,
acting through the Aquarium director, will consult with SEAS regarding anticipated
charges to the Aquarium Subaccount that are in excess of ordinary charges for day-to-
day operations. The City will provide SEAS with an accounting of its profits and losses
with respect to the Aquarium for 2010 by February 28, 2011.

6. Fiscal Matters.

6.1  Debt Service Reimbursement. SEAS shall pay the City the Debt Service
Reimbursement amounts in accordance with the schedule shown on Exhibit 6 (the
“Reimbursement Schedule”) by electronic funds transfer to the City’s bank. The City
will not provide invoices to SEAS. SEAS’ payment obligation is absolute and
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unconditional, and shall not be subject to diminution by setoff, counterclaim, abatement
or otherwise. SEAS may prepay all or any part of the principal amounts shown on the
Reimbursement Schedule at any time so long as SEAS agrees to fully compensate the
City for its costs incurred in connection therewith, including the costs of defeasing bonds
issued to finance the underlying work. In the event of any prepayment of the Debt
Service Reimbursement, the City shall prepare an updated Reimbursement Schedule to
reflect the revised reimbursement amounts and SEAS shall thereafter pay such revised
amounts to the City. SEAS shall not undertake any Capital Improvements or design or
create any new or refurbished Exhibits if its payment of the Debt Service
Reimbursement is in arrears.

6.2 SEAS Revenue. SEAS shall collect and retain all admission proceeds
and other revenue derived from operation of the Aquarium including, without limitation,
fees and receipts from concessions, souvenirs and other services offered by SEAS to
the public at or in association with the Aquarium, and all contributions collected by
SEAS from any other source. SEAS shall expend or invest such revenue exclusively for
Aguarium Purposes. '

6.3 Fees and Prices. Subject to Article 13 of this Agreement, SEAS shall
have the authority to set the amount of all prices and fees for admissions, services
rendered or sales made to the public or otherwise at the Aquarium, including without
limitation, food and drink concessions, membership passes, souvenirs, special exhibits
and other special events.

6.4  Solicitation of Private and Public Funding. SEAS shall: (a) solicit private
support for SEAS through membership fees and charitable contributions and solicit
federal, state or local grants or other funds to support the operation and purposes of the
Aquarium; and (b) apply all funds contributed to it as membership fees, charitable
donations, public grants or loans, or any other sources, to the operating expenses,
exhibits, Capital Improvements, and other Aquarium purposes in accordance with this
Agreement, and to the administrative and operating expenses of SEAS. Without limiting
the generality of the foregoing, SEAS agrees to use its best efforts to fundraise a
minimum of $15,000,000 by June 30, 2020, and future City capital contributions to
Aquarium improvements will be evaluated in part against SEAS’ success in achieving
this goal. The City hereby agrees to use its reasonable efforts to assist SEAS in the
solicitation of federal, state and county grants or other sources of non-City public
funding to support the operation of the Aquarium or the financing of any work performed
to bring any building, structure or service within the Premises into compliance with any
applicable local, state or federal law or regulation, including without limitation the
Americans With Disabilities Act of 1990. SEAS may apply for grants in the City’'s name
subject to the Superintendent’s prior approval or if the Superintendent instructs, by the
Seattle City Council. The City Council retains the right to accept or not accept grant
funds so applied for. All grants to the City received for the Aquarium shall be




transferred to SEAS within thirty (30) days of the recelpt of the grant funds, if permitted
by the terms of the grant.

6.5 Naming Rights.

6.5.1 Name. Under no circumstances may the Aquarium’s name
be changed from “Seattle Aquarium” without formal action by the Parks Board
and the City Council.

6.5.2 Donation Acknowledgement. The City expressly permits
SEAS to recognize donors for their contributions to specific exhibits and discrete
capital improvements by naming such exhibits or improvements and displaying
recognition names as agreed between SEAS and its donors, provided that all
donor recognition at the Aquarium is subject to the approval of the
Superintendent or his or her designee, not to be unreasonably withheld.

6.6  City Financing. If requested by SEAS, the City will consider issuing debt

for Aquarium capital purposes. Responsibility for funding debt service on such debt
~ shall be agreed to by the Parties. ‘

6.7  City Approval of SEAS Debt. SEAS shall not incur aggregate debt in

excess of $1 Million without the approval of the City’s Finance Director, which approval
shall not be unreasonably withheld, conditioned or delayed.

7.

Maintenance and Operations.

7.1 Routine Maintenance and Janitorial Services.

7.1.1 SEAS’ Obligation. SEAS shall provide all routine
maintenance and janitorial services required to maintain the Aquarium in a clean,
safe and sanitary condition, and as necessary to maintain all necessary licenses
and accreditations. Without limiting the generality of the foregoing, SEAS shall
be solely responsible for items such as ductwork cleaning, interior and exterior
window washing and repairs, gutter cleaning, caulking, tenant improvements and
interior painting. SEAS shall employ sufficient personnel, or show evidence
satisfactory to the City of personal service contracts which provide such
personnel, to perform the routine maintenance and janitorial work in a prompt
and efficient manner. While they remain City employees, the Aquarium’s
maintenance staff represented by Local 1239, will perform the janltorlal and
routine maintenance services for the Aquarium.

7.1.2 Routine Maintenance by Parks Department Forces. At
SEAS' request, the Parks Department will provide routine maintenance at the
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Agquarium using City forces in substantially the same manner that the City
currently provides such maintenance. The City will document the actual and
direct labor hours, overhead, and any materials provided as a part of any such
maintenance and submit such documentation to SEAS together with the City’s
invoice, on a monthly basis. SEAS shall pay such invoice within ten (10)
Business Days of receiving it.

7.2 Capital Maintenance and Repair.

7.2.1 City Financial Commitment. The Parties acknowledge that
the Aquarium was constructed in 1977, and although the facility has been
improved from time to time throughout the years, a substantial amount of Capital
Maintenance has been deferred. The Parties further acknowledge that the
Aguarium competes with other City facilities for limited financial resources and
the City makes no promise that City funds will be available to finance
discretionary Capital Maintenance beyond the $8,000,000 provided for herein
and the City obligations stated in Section 4.1. The $8,000,000 amount includes
hard and soft project costs such as design and permitting, and cost overruns.
Notwithstanding the foregoing or anything in this Agreement to the contrary,
SEAS, rather than the City, shall be responsible for all maintenance and repairs
of any nature whatsoever occasioned by any negligent, reckless or intentional act
or omission of SEAS or its officers, agents, employees or contractors.

_ 7.2.2 SEAS Financial Commitment. Prior to June 30, 2030, SEAS
shall expend at least $10,000,000 of SEAS’ funds on new or refurbished Exhibits,
$5,000,000 of which must be expended or be reasonably anticipated to be
expended by June 30, 2020, or the Superintendent may terminate this
Agreement as provided in Section 3.2. SEAS’ obligations to fund such new
Exhibits shall expire upon expiration or earlier termination of the Term.

7.2.3 Process for Approving Capital Improvements and New
Exhibits. The Parties agree that the Aquarium Pier 60 Filter Replacement Project
($300,000), the Aquarium Pier 60 Piling and Corrosion Renovation Project
($657,000) and the Aquarium Saltwater Pump Replacement Project ($500,000)
in the City’s 2010-2015 Capital Improvement Program will be undertaken and the
amounts budgeted in the City’s 2010 Adopted Budget will be credited toward the
City’s $8,000,000 Capital Maintenance obligation. By March 1, 2010, and by
each March 1% thereafter throughout the Term, the Superintendent and
representatives from SEAS shall meet and agree on the items of Capital
Maintenance and any new or refurbished Exhibits that the Parties wish to
undertake during the upcoming year, including any SEAS-initiated Capital
Improvements as provided in Section 7.2.4. Proposals for the expenditure of City
funds shall be subject to the approval of the Mayor and of the City Council
through an appropriation of funds in the City’s adopted budget for the upcoming
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year that reflects the Parties’ estimated cost to perform the agreed City-funded
Capital Maintenance for that year. The City will not be responsible for SEAS-
initiated Capital Improvements.

7.2.4 Capital Improvements. SEAS may make Capital
Improvements or alterations to the Aquarium facilities, at its own expense,
subject to the following:

(@)  Any Capital Improvement that would modify the structure of
the Premises or that would materially add to the City’s maintenance costs
under Section 7.2.1, requires the prior approval of the Superintendent,
which approval may be granted, withheld or conditioned in'that official’s
sole discretion; and :

(b)  Any Capital Improvement projected to cost mbre than three
million dollars ($3,000,000), measured in 2008 dollars, shall require the
City’s approval, by ordinance; and

(c) If the Capital Improvement is of a nature for which plans and
specifications are typically prepared and the cost of the improvement is
$500,000 or more, then the plans and specifications for the improvement
shall be subject to the Superintendent’s review and approval before any
construction occurs.

7.2.5 New Facilities Operating and Maintenance Costs. As SEAS
funds and builds Capital Improvements and new Exhibits, or expands its support
and visitor facilities, the corresponding increases in operating, program and
maintenance costs will be the responsibility of SEAS.

Conditions for Construction of lmprovéments.

8.1  General. Subject to the separate agreements between the City and SEAS

which shall address scope, schedule, cost, allocation of risk, and other matters, any
work under Section 4.1 funded by the City may be managed and performed by SEAS in
compliance with any and all applicable state laws, rules and regulations. All
construction or repair work, including maintenance performed under contract,
undertaken by SEAS using public funds shall be subject to prevailing wage
requirements under RCW 39.12.020 and to the requirements of Seattle Municipal Code
Chapters 20.32 (Art in Public Works Construction ) and 20.45 (Nondiscrimination in
Benefits) and the Seattle Parks Department standards for LEED construction.

8.2  Conftractor Insurance. Each party hereto shall provide, upon request,

evidence acceptable to the other that every contractor engaged by a party to perform
work on the Premises maintains insurance in such amounts with such coverages
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offered by such companies as shall be satisfactory to the City and SEAS, including but
not limited to Worker's Compensation Insurance (including Employers’ Liability
Insurance) and insurance against liability for injury to persons and property arising out
of all such contractor’s operations, and the use of owned, non-owned or hired
automotive equipment in the pursuit of all such operations.

8.3  Title to Improvements. Except as otherwise provided in this Agreement,
all appurtenances, fixtures, improvements, equipment, additions and other property
attached to or installed in the Premises by the City during the Term shall be and remain
the property of the City and shall not be removed by SEAS without the Superintendent’s
approval. The City also shall own all SEAS-funded Capital Improvements, new
Exhibits, or expanded support and visitor facilities upon their completion.

9. Signage. SEAS shall design and provide all signage for the Premises. SEAS
will not maintain signage or advertisements on the Premises to which the
Superintendent objects.  City ownership of the Premises shall be noted where
appropriate in SEAS public relations materials, on SEAS’ website, and on Premises
signage. .

10.  Ultilities. The City shall provide heating and ventilation, water and sewer and
electricity to the Premises to the extent reasonably necessary for the operation of the
Premises for the Permitted Use. SEAS shall pay when due, directly to the appropriate
company or to the City based on metered readings and prevailing rates, all bills for
water, sewer, electricity, data and telecommunications services for the Premises. SEAS
and its sub-concessionaires shall comply with commercially reasonable sorting and
recycling standards adopted by the City. Except in the event of the City’s gross -
negligence or intentional misconduct, the City shall not be liable for any loss, injury or
damage to personal property caused by or resulting from any variation, interruption or
failure of services due to any cause whatsoever, including, but not limited to, electrical
surges, or from failure to make any repairs or perform any maintenance. No temporary
interruption or failure of such services incident to the making of repairs, alterations or
improvements that were due to accident, strike or conditions or events beyond the City’s
reasonable control shall be deemed an eviction of SEAS or to release SEAS from any
of SEAS’ obligations hereunder or to give SEAS a right of action against the City for
damages. SEAS acknowledges its understanding that there may be City-planned utility
outages affecting the Premises and that such outages may interfere, from time to time
with SEAS’ use of the Premises. The City shall provide SEAS with not less than 48
hours’ prior written notice of any City-planned electricity outage affecting the Premises.
The City has no obligation to provide emergency or backup power to SEAS. SEAS
shall develop and implement protocols and procedures for dealing with power outages.

11.  Fees and Taxes. From and after the Effective Date, SEAS shall be liable for, and
shall pay prior to delinquency, all taxes, license fees and excise fees covering the
business and activities conducted on and the occupation of the Premises by SEAS.
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SEAS shall be responsible for, and shall pay prior to delinquency, all fees, charges, or
costs, for any governmental inspections or examinations relating to SEAS’ use and
occupancy of the Premises, and shall pay all taxes on any leasehold interest created by
this Agreement (e.g., leasehold excise taxes). SEAS shall have the right to contest the
amount and validity of any taxes by appropriate legal proceedings, but this shall not be
deemed or construed in any way as relieving SEAS of its covenant to pay any such
taxes. The City shall not be subjected to any liability nor required to pay any costs or
expenses in connection with any such proceeding brought by SEAS and SEAS hereby
covenants to indemnify and hold City harmless from any such costs or expenses.
SEAS agrees not to allow or suffer a lien for any such taxes to be imposed upon the
Premises or upon any equipment or property located thereon without promptly
discharging the same, provided that SEAS, if so desiring, may have reasonable
opportunity to contest the validity of the same. If SEAS intends to contest or to fail to
pay when due any tax or fee referred to in the preceding sentence, SEAS shall provide
the City with at least 30 days’ notice of that intention before the tax is due, explaining its
reasons. The City may choose to pay the tax on behalf of SEAS, and if it is later

~ determined the tax or some portion of it validly owed, SEAS shall reimburse the City.

12. Permits, Licensing and Accreditation.

12.1  Regquired Permits, Licenses and Accreditation. Throughout the Term,
SEAS shall cause both itself and the Aquarium to be at all times (a) accredited by the
AZA; (b) licensed with the United States Department of Agriculture; and (c) licensed by
the Seattle-King County Health Department.

12.2 Other Licenses and Permits. SEAS and the City shall use their best
efforts to have all licenses and permits currently held by the City in connection with the
operation of the Aquarium legally transferred to SEAS or to have them canceled upon
SEAS’ obtaining replacement permits or licenses in its name if transfer is not possible.
If any licenses or permits are required to be held by a governmental entity and/or owner
of the Premises, or if the Parties agree otherwise with respect to any particular permit or
license, then those licenses and permits shall remain in the possession of the City and
under the City’s name, and SEAS shall hereby be authorized as the agent of the City to
perform such services under such licenses and permits as are required in the operation
of the Aquarium to the extent permitted by applicable law . Upon any termination of this
Agreement for any reason, SEAS shall transfer all licenses and permits back to the City
and SEAS shall use its best efforts to assist the City with the documentation of any such
transfer or reapplication for any such permit or license to be held in City’s name after
such termination.
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13. Admissions.

13.1 'SEAS' Responsibilities. Subject to Section 13.2 below, SEAS shall have
the authority to set Aquarium admissions charges. The City and SEAS intend that the
Aquarium remain affordable to individuals from all economic circumstances and
particularly, to families with children.

13.2  Public Access. SEAS intends to operate the Aquarium with the goal of
providing wide access to Seattle residents at an affordable cost. In furtherance of that
goal, SEAS will (a) provide reduced admission costs for school groups; (b) make at
least 30,000 free passes available annually to human services agencies having a
primary purpose of serving low-income Seattle residents; and (c) pursue other options
for ease of access to the Aguarium and special services at the Aquarium for children,
seniors, the disabled and low-income individuals. Subject to expansion of the Premises
in accordance with a City-approved Aquarium Master Plan, SEAS shall provide public
access to the west end of the Aquarium pier during Aquarium business hours to the
extent such access can be reasonably and safely accommodated and SEAS shall
comply with all provisions of the lease between the City and State Department of
Natural Resources, including any provisions related to public access, and any access
requirements of any City law or regulation, as the same may be enacted, amended,
altered or modified, from time to time.

13.3 Admissions Tax. No City admission taxes are currently charged on
Aquarium admission. The City agrees that it will not impose admission taxes on
Aquarium admissions so long as similar facilities (such as the Woodland Park Zoo and
Pacific Science Center) are exempt from such taxes.

14.  SEAS’ Personal Property. All furniture, furnishings and articles of movable
personal property installed in the Premises by or for the account of SEAS, without
expense to the City, and which can be removed without structural or other material
damage to the Premises (all of which are herein called “SEAS Property”) shall be and
remain the property of SEAS and may be removed by it subject to the provisions of
Article 22. :

15. Staffing and Employees.

15.1  Generally. The Parties anticipate that as of January 1, 2010, there will be
seventy-five (75) City Employees at the Aquarium. It is the intention of the Parties that
all City Employees who wish to continue employment at the Aquarium become
employees of SEAS. The City is currently pursuing an option whereby City employees
who transfer to SEAS employment might remain in the City retirement plan
(a “Favorable Ruling”). The City will support this option if it is available under state and
federal law and approved by the Retirement Board. SEAS will offer employment to all
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City Employees for similar employment at the Aquarium to the extent similar positions
are available. City Employees will have the shorter of two (2) years from the date of a
Favorable Ruling or five (5) years from January 1, 2010, to determine whether they wish
to transfer to SEAS employment. The City will use its best efforts to find other City
employment for those City Employees who wish to remain in City employment but
makes no representation that there will be comparable, vacant positions within the City
at the time of the transfer.

15.2 SEAS Supervision of Employees. Pursuant to RCW 35.64.010(4) and
commencing on the Effective Date until the transition of City Employees to SEAS
employment is complete, SEAS, acting through its CEO, who shall replace the City’s
Aquarium Director, shall manage, supervise, and direct all City employees employed at
the Aquarium and may, subject to the provisions of the City Charter, Seattle Municipal
Code, City rules, state legislation and any applicable collective bargaining agreements,
hire and, after consultation with the Superintendent, fire and otherwise discipline the
City employees. The CEO shall be the ultimate appointing authority as provided for by
- City Charter and by City Ordinance. SEAS shall, in cooperation with the City’s
Personnel Director and the Superintendent, develop procedures for implementing this

authority with regard to City Employees.

15.3 Employees. SEAS shall comply with all applicable federal, state and local
laws, ordinances and regulations pertaining to all current and future employees at the
Aquarium during and after their transition from City employment to SEAS employment.
In addition, SEAS shall be an equal opportunity employer and make reasonable efforts
to maintain a diverse work force. SEAS will use its best efforts during the Term to offer
City Employees who transfer to SEAS employment (the “Transferring Employees”)
opportunities for professional advancement and a package of employee benefits that
are generally consistent with the opportunities and benefits available to such City
Employees as of the Effective Date.

15.4 City Employees Subject To Collective Bargaining Agreements. The City
has previously negotiated collective bargaining agreements with collective bargaining
representatives representing certain City Employees and anticipates that it will negotiate
other such agreements that will affect City Employees working at the Aquarium. The
Parties recognize that the terms of these collective bargaining agreements are binding
on the City unless altered by mutual agreement between the City and the collective
bargaining agents and consistent with all applicable state, federal and local laws. SEAS
agrees to supervise City Employees consistent with applicable agreements and to
bargain collectively with represented employees in the future.

15.5 City Transfer of Certain Balances. The City will calculate the vacation and
sick leave balances for all Transferring Employees as of the transfer date and SEAS will
credit the Transferring Employees with the full amount of those hours. The City will pay
SEAS the value of the Transferring Employees’ balances as follows:
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15.5.1 Vacation. The vacation balances will be calculated based on
the pay rate in effect on each employee’s transfer date. The City will pay SEAS
the value of each Transferring Employee’s vacation leave in eight (8) equal
quarterly payments (12.5% per quarter) beginning with the end of the first quarter
in which the employee transfers to SEAS employment, such that the liability for
vacation for each transferring employee will be paid out to SEAS over a two-year
period.

15.5.2 Sick Leave. The City shall pay SEAS one-half of the value
of the unused sick leave for each Transferring Employee in equal annual
installments over five (5) years commencing the January following the year in
which the employee’s transfer date occurred (10% per year).

15.5.3 Pensions. SEAS has established and will maintain and
manage a private defined contribution retirement plan for Transferring
Employees. If the City obtains a Favorable Ruling as described in Section 15.1
above, and the Transferring Employees are permitted to remain in the City
retirement system, then SEAS shall cooperate with the City and promptly
execute such documents as the City may require in order to amend its retirement
plan to allow for the Transferring Employees’ continued participation in the City
retirement plan. Thereafter, SEAS shall comply with all requirements of such
documents and shall promptly pay when due the employer’s share of all
retirement system contributions for the Transferring Employees who remain in
the City retirement plan.

15.6 Payroll and Taxation.

15.6.1 City Payroll until Transition. Each City Employee will remain
on the City payroll until each such employee either transitions to SEAS
employment or otherwise leaves City employment. Until such transition or
separation, or transfer to other City employment, the City Employees will
continue to receive City compensation and benefits, and City employee status
and payment of taxes and reporting, although the CEO will supervise them.
SEAS shall reimburse the City monthly for all compensation and benefits,
including taxes and employer retirement contributions, for each City Employee
from the Effective Date until the employee no longer works at the Aquarium.
SEAS shall include a staffing plan and budget in its Annual Plan to the
Superintendent and shall endeavor to schedule City Employees’ hours so as to
remain within the budget. If SEAS anticipates the need for any increase in the
staffing budget, it shall so inform the Superintendent no later than September 1%
of each year.
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15.6.2 SEAS Payroll after Transition. From and after the date each
City Employee commences employment with SEAS, SEAS shall make or cause
to be made for each such employee all necessary payroll deductions for disability
and unemployment insurance, social security, withholding taxes and other
applicable taxes, and prepare, maintain and file or cause to be filed all necessary
reports with respect to such taxes or deductions, and all other necessary

statements and reports.

15.7 No Third Party Beneficiary Status. Employees affected by this Agreement
are not intended to be third-party benefnc:anes to this Agreement and cannot sue to-

enforce its terms.

16. Planning and Reporting Obligations; Public Involvement.

16.1  Master Plan. Within 18 months after the Effective Date, SEAS shall
prepare for submittal to the Superintendent a strategic plan to help guide investments in
the physical development of the Aquarium over the following five years. SEAS shall
coordinate its planning and development of a future Master Plan with the Committee on
‘Central Waterfront Partnerships, and the Waterfront Planning parameters subsequently

“developed by the City Council. The SEAS Master Plan shall be subject to City Council
approval, by resolution, and shall be consistent with the adopted City Alaskan Way and
Seawall Replacement Program, especially as concerns the seawall replacement
component of the program and the redesign of adjacent public spaces at Waterfront
Park and Piers 62/63. The Aguarium Master Plan should include, among other

elements:

(@) A description of planned or potential physical development,
including any planned infrastructure improvements and the timing of those
improvements, including development priorities, the probable sequence for such
planned development and estimated dates of construction and occupancy;

(b) A statement explaining the purpose of the development
proposed in the master plan, including the public benefits resulting from the
proposed new development and the way in which the proposed development will
serve the public purpose mission of the Aquarium; .

(c) A strategy for preservation of currently designated historic
structures in connection with any future development;

(d) A strategy for preservation of view corridors in connection
with any future development; and

(e)  Consideration of pedestrian access to and circulation around
the pier, including improved connections to existing and proposed public spaces,
including Waterfront Park, Piers 62/63, the Pike Place Hiliclimb and new public
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space immediately east of the Aguarium; and strategies to activate and program
spaces adjacent to the Aquarium and support public access to the water’s edge.

16.2 Annual Report to City Council Parks Committee. SEAS shall, at its sole
expense, prepare an Annual Report that provides, for the preceding Fiscal Year, (a) a
general summary of the Aquarium’s operations; (b) a financial accounting for all funds
received by SEAS for the continued operation and management of the Aquarium from
all sources, by category, and lists all expenditures, including any capital investments,
made at the Aquarium; (c) an analysis of the affordability of Aquarium admission fees
and membership rates on middle-income families; (d) a description of the public benefits
provided; and (e) an updated business plan, if any material assumptions have changed.
On or before July 1% of each year throughout the Term, SEAS will provide a briefing on
its Annual Report for the prior Fiscal Year to the City Council’'s Parks Committee or its
successor committee.

16.3 Monthly Report to Superintendent. Beginning one month after the
Effective Date and each month thereafter throughout the Term, SEAS shall provide the
Superintendent with a report of the attendance and revenue totals for the Aquarium for
the preceding month, by source.

16.4 Annual Plan to Parks Board and Superintendent. On or before December
1% of each year throughout the Term, SEAS shall, at its sole expense, prepare and
deliver an Annual Plan for the next Fiscal Year to the Parks Board and to the
Superintendent, for that official’s approval. The Annual Plan shall cover, at a minimum,
any Capital Improvement and Exhibit expansion or refurbishment plans and a
description of any planned major programmatic changes. The Superintendent and the
CEO shall meet each year to discuss the contents of the Annual Plan.

16.5 Annual Independent Audit. Within sixty (60) days after the end of each
Fiscal Year, SEAS shall arrange for an audit of its books and records by an
independent, certified public accountant. This audit shall be conducted at SEAS’ sole
cost and expense and shall cover the previous Fiscal Year. SEAS shall deliver to the
Superintendent an original, signed copy of each such annual audit by the earlier of (a)
thirty (30) days after the completion of such audit or (b) 180 days after the end of the
Fiscal Year covered by such audit.

16.6 Financial Records. SEAS shall establish and maintain books, records and
systems of account relating to the Aquarium’s gross revenue and operating expenses in
accordance with generally accepted accounting practices for non-profit organizations.
These records shall, to the extent necessary to meet requirements for audits under
Section 16.5 of this Agreement, be retained by SEAS and made available to the City
upon request.
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16.7  City Audit Participation. If requested by the City, SEAS shall make
available all information reasonably necessary for the City and, to the extent required by
applicable law, for the State Auditor to perform audits of the use and application of all
public revenues, grants, fees and City funds received by SEAS during the current and
preceding year.

16.8 Public Involvement.

16.8.1 Involvement on SEAS Board. Subject to the provision that
all SEAS Board appointees shall be subject to qualification requirements and
approval based upon the criteria generally recognized for membership on SEAS’
Board, the Mayor and the Chair of the City Council committee with oversight of
the Aquarium will each be entitled to appoint one person to SEAS’ Board. The
Superintendent shall also be appointed to SEAS’ board. All City appointees shall
have full voting rights. Following the initial appointments to the Board positions
authorized under this Subsection, succeeding new appointments to these two
positions by the appointing authorities may only be made effective upon the
occurrence of a vacancy or expiration of the preceding term.

16.8.2 Public Involvement Process for Major Capital Projects.
Except for those projects identified in the approved Master Plan, the City and
SEAS agree that the development process for any Capital Improvement projects
costing more than $3,000,000 must include reasonable opportunities for public
involvement. For each such capital project, the Superintendent and SEAS will
develop such a process for public involvement that is consistent with the Parks
Department’s Public Involvement Policy.

16.8.3 Open Meetings. The City and SEAS intend that to the extent
practicable, decision-making with respect to Aquarium operations policies shall
occur openly and with due consideration of public input and in a manner
consistent with the spirit of the Washington State Open Public Meetings Act,
RCW 42.30. SEAS therefore agrees that (a) all regular, annual and special
meetings of the SEAS Board of Directors (the “Board”) shall be open and public;
(b) members of the public shall be permitted to attend any such meeting without
being required, as a condition to attendance, to register his or her name or
otherwise to fulfill any condition precedent to his or her attendance; (c) SEAS will
not adopt any policies or resolutions materially affecting Aquarium operations
policies outside of a public meeting; and (d) no Board meeting voting shall be by
secret ballot. :

Approximately one week in advance of any regularly-scheduled or annual
meeting of the Board (or immediately upon the noticing of any special meeting of
the Board), the Board shall provide notice of the Board meeting time, location
and proposed agenda items as of the date of the notice to any member of the
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public who submits a written request for such notice. Any written request for
such notice shall state whether the requesting party wishes to receive such
notice by electronic or regular mail. The Board shall also post
contemporaneously such notice on the Aquarium internet web page(s). The
proposed agenda identified in the notice shall be subject to change.

Nothing contained herein shall be construed as prohibiting the Board from
convening an executive session during any regular or special meeting in
situations where such session would be authorized under the provisions of the
Washington Open Public Meetings Act, RCW 42.30.

16.9 SEAS Code of Ethics. SEAS shall maintain a code of ethics governing its
Board members, employees and activities consistent with applicable requirements of
State and federal laws and AZA standards. The City may request from SEAS those
documents necessary for the City to confirm the existence of an ethics and conflict of
interest policy. SEAS will report on compliance with the ethics and conflict of interest
policy and any issues that have arisen as a result, in the Annual Report.

17.  Insurance. The Parties will provide insurance and abide by the insurance
provisions of this Agreement contained in Exhibit 7 to this Agreement.

18. Representations and Warranties.

181 SEAS hereby represents and warrants to the City and covenants as
follows:

18.1.1 Experience. SEAS is experienced in aspects related to the
operation and management of the Aquarium and hereby agrees to apply its best
efforts and most efficient methods in the full operation and management of the
Aquarium. ‘

18.1.2 Mission. SEAS is committed to its fulfilling its mission:
Inspiring conservation of our marine environment. Marine conservation,
research, and education, with an emphasis on Pacific Northwest or Puget Sound
aquatic ecosystems, will continue to be the primary focus of the Aquarium for the
duration of this Agreement and any extension thereof.

18.1.3 Formation. SEAS is a nonprofit corporation duly
incorporated, validly existing and in good standing under the laws of the State of
Washington. SEAS shall at all times during the Term of this Agreement maintain
its tax-exempt status under Section 501(c) (3) of the Internal Revenue Code.

18.1.4 Authority. SEAS has full power and authority (corporate or
otherwise) to enter into this Agreement and to consummate the transactions
contemplated by it. This Agreement has been duly authorized by all necessary
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action on the part of SEAS and no other corporate or other action on the part of
SEAS is necessary to authorize the execution and delivery of this Agreement.
The individual executing this Agreement for SEAS has full authority to do so and
thereby to bind SEAS to its terms.

18.1.5 Conflicts and Consents. The execution and delivery by
SEAS of this Agreement and the performance by SEAS of the transactions
contemplated in it will not violate any federal, state or local law, rule or regulation,
or conflict with or result in any breach or violation of, or constitute a default (or an
event which with notice or lapse of time or both would become a default) under,
or constitute an event or condition that would permit termination or acceleration
of the maturity of, the Articles of Incorporation, bylaws or partnership agreement
of SEAS (as applicable) or any indenture, mortgage, lease, agreement or other
instrument or obligation to which SEAS is a party or by which it may be bound
whose termination or acceleration would materially adversely affect the ability of
SEAS to perform its obligations under this Agreement. No approval, :
authorization, consent or other order or action of, or filing or registration with, any
person, entity or governmental authority is required for the execution and delivery
by SEAS of this Agreement.

18.1.6 Conflict with Orders, etc. The execution and delivery by
SEAS of this Agreement will not conflict with any order, judgment or decree of
any court, government, government agency or instrumentality, whether entered
pursuant to consent or otherwise, by which SEAS may be bound or affected.

18.2 The City hereby represents and warrants to SEAS and covenants as
follows:

18.2.1 Authority. The City has full power and authority to enter into
this Agreement and to consummate the transactions contemplated by it. This
Agreement has been duly authorized by all necessary action on the part of the
City and no other action on the part of the City is necessary to authorize the
execution and delivery of this Agreement. The individual executing this
Agreement for the City has full authority to do so and thereby to bind the City to
its terms.

18.2.2 Conflicts and Consents. The execution and delivery by the
City of this Agreement and the performance by the City of the transactions
contemplated in it will not violate any federal, state or local law, rule or regulation.
No approval, authorization, consent or other order or action of, or filing a
registration with, a person, entity or governmental authority is required for the
execution and delivery by the City of this Agreement.

18.2.3 Conflict with Orders, etc. The Execution and delivery by the
City of this Agreement will not conflict with any order, judgment of decree of any
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court, government, government agency or instrumentality, whether entered
pursuant to consent or otherwise, by which the City may be bound or affected.

18.3 Litigation. There is no litigation, action, arbitration, grievance,
administrative proceeding, suit or claim filed and pending, nor is there any investigation
by a governmental agency of SEAS or any of its affiliates that, if adversely decided,
could have a material adverse impact on SEAS’ ability to perform its obllgatlons under
this Agreement.

19.  Force Majeure. As used herein, the term “Force Majeure” with respect to a delay
in performance shall mean any delay that is attributable to (a) any strike, lockout or
other labor or industrial disturbance (whether or not on the part of the employees of
either party hereto), civil disturbance, future order claiming jurisdiction, act of the public
enemy, war, riot, sabotage, blockade, embargo, inability to secure customary materials,
supplies or labor through ordinary sources by reason of regulation or order of any
government or regulatory body; (b) any changes in any applicable laws or the
interpretation thereof; or (c) any lightning, earthquake, fire, storm, hurricane, tornado,
flood, washout, explosion, or any other cause beyond the reasonable control of the
party from whom performance is required and of its contractors or other representatives.
Any prevention, delay or stoppage in a party’s performance hereunder due to Force
Majeure shall excuse the performance of the party affected for a period of time equal to
any such prevention, delay or stoppage; provided, however, that during the period of
any such delay or stoppage, the party whose performance hereunder is excused shall
take all reasonable steps to minimize the length of such delay or stoppage.

20. In_demnities.

20.1 City’s Indemnity. The City hereby agrees to indemnify, save harmless and
defend SEAS from any and all losses, claims, actions or damage suffered by any
person or entity (including SEAS) by reason of or resulting from any act or omission of
the City or any of its officers, agents, employees, or invitees in connection with: (a) the
City’s use or occupancy of the Property, including trademark, patent, and copyright
infringement; (b) the City’'s maintenance, repair or improvement obligations arising
under this Agreement; (c) the City’s employment of any Aquarium employees prior to
the Effective Date; and (d) the City’s pension plan for City Employees; but as to
subclauses (a) and (b) above; only to the extent such claims, actions, costs, damages
or expenses are caused by the willful misconduct or negligence of the City, its
authorized officers, agents, employees or invitees. The indemnification provided for in
this section shall survive any termination or expiration of this Agreement.
Notwithstanding anything herein to the contrary, if (and only if) the provisions of RCW
4.24.115 apply to the foregoing indemnification and any injuries or damage on which a
claim is based are caused by or result from the concurrent negligence of the City or its
agents or employees, and SEAS or its agents or employees, the City's indemnification
applies only to the extent of the negligence of the City, its agents or employees. The
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City specifically assumes potential liability for actions brought by City's own employees
against SEAS and for that purpose only the City specifically waives any immunity
against claims by SEAS under the Workers Compensation Act, RCW Title 51; AND
THE CITY ACKNOWLEDGES THAT THIS WAIVER WAS SPECIFICALLY ENTERED
INTO PURSUANT TO THE PROVISIONS OF RCW 4.24.115 AND WAS THE
SUBJECT OF MUTUAL NEGOTIATION.

20.2 SEAS’ Indemnity. SEAS hereby agrees to indemnify, save harmless and
defend the City from any and all losses, claims, actions or damaged suffered by any
person or entity by reason of or resulting from any act or omission of SEAS or any of its
officers, agents, employees, or invitees in connection with: (a) SEAS’ use or occupancy -
~ of the Property, including trademark, patent, and copyright infringement; (b) SEAS’
maintenance, repair or improvement obligations arising under this Agreement; (c)
SEAS’ management of any Aquarium employee while such employee remains
employed by the City, but only to the extent such claims, actions, costs, damages or
expenses are caused by the willful misconduct or negligence of SEAS, its authorized
officers, agents, employees or invitees. The indemnification provided for in this section
- shall survive any termination or expiration of this Agreement. Notwithstanding anything
. herein to the contrary, if (and only if) the provisions of RCW 4.24.115 apply to the

foregoing indemnification and any injuries or damage on which a claim is based are
caused by or result from the concurrent negligence of SEAS or its agents or employees,
and the City or its agents or employees, the SEAS indemnification applies only to the
extent of the negligence of SEAS, its agents or employees. SEAS specifically assumes
potential liability for actions brought by SEAS own employees against the CITY and for
that purpose only SEAS specifically waives any immunity against claims the City under
the Workers Compensation Act, RCW Title 51; AND SEAS ACKNOWLEDGES THAT
THIS WAIVER WAS SPECIFICALLY ENTERED INTO PURSUANT TO THE
PROVISIONS OF RCW 4.24.115 AND WAS THE SUBJECT OF MUTUAL
NEGOTIATION.

20.3 Relationship to Insurance Obligations. Nothing contained in this Article 20
shall be construed to affect the allocation of responsibilities between the Parties or the
insurance coverages required under Article 17 and Exhibit 7 of this Agreement.

21, Default; Termination of Agreement; Remedies.

.21.1  Termination by City. The City shall have the right to terminate this
Agreement following an Event of Default. The following shall constitute “Events of
Default’ under this Agreement:

(a)  failure of SEAS to perform or comply with any covenant or
condition made under this Agreement, or failure of any representation or warranty made
by SEAS in this Agreement to have been or to continue to be true and correct. In the
event of a monetary default, the City may terminate this Agreement after ten (10) days’
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prior written notice to SEAS; for all other defaults SEAS shall have a period of sixty (60)
days from the date of written notice from the City within which to cure such default or, if
such default is not legally capable of cure within such 60-day period, SEAS shall have a
reasonable period to complete such cure if SEAS promptly undertakes action to cure
such default within such 60-day period and thereafter diligently prosecutes the same to
completion;

(b)  abandonment, assignment, encumbrance, or transfer of this
Agreement or of the Property by SEAS without the prior written consent of City; and

(c)  the appointment of a receiver to take possession of all or
substantially all of the assets of SEAS, or an assignment by SEAS for the benefit of
creditors, or any action taken or suffered by SEAS under any insolvency, bankruptcy,
reorganization, moratorium or other debtor relief act or statute, whether now existing or
hereafter amended or enacted, if any such receiver, assignment or action is not
released, discharged, dismissed or vacated within sixty (60) days.

The foregoing Events of Default are in addition to any other right to terminate
explicitly given to the City elsewhere in this Agreement.

If SEAS is in default of its obligations under Section 6.1 of this Agreement, then
SEAS agrees that during the period that such default remains uncured, all rents, issues,
income and profits due and to become due from any lease, license or other use of any
room or space in the Premises or from any concession therein shall be deemed to have
been assigned to the City effective as of the date of default, without the need for further
action by either party, and SEAS shall immediately instruct its tenants and licensees to
thereafter remit their payments to the City. The City shall apply all assigned revenues it
receives to amounts in default and owed by SEAS.

21.2 Termination by SEAS. In the event the City fails to timely perform any
obligation required to be performed by the City hereunder, and such failure is not cured
within thirty (30) days after written notice of such failure has been delivered to the City
by SEAS, SEAS shall have the right to terminate this Agreement; provided that if such
default is not legally capable of cure within such 30-day period, the City shall have a
reasonable period to complete such cure if the City promptly undertakes action to cure
such default within such 30-day period and thereafter diligently prosecutes the same to
completion. The foregoing is in addition to any other right to terminate explicitly given to
SEAS elsewhere in this Agreement.

22.  Surrender of Premises; Transition. Upon the Termination Date or other
termination of this Agreement, SEAS shall (a) promptly remit to the City all Debt Service
Reimbursement owed and unpaid through the date of termination in accordance with
the payment schedule shown on Exhibit 6, and (b) peaceably quit and surrender to the
City the Premises and Personal Property together with all permanent improvements
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approved by the City, in good order and condition, normal wear and tear and damage
caused by casualty or condemnation excepted. The Premises and Personal Property
shall be surrendered free and clear of all liens and encumbrances other than
encumbrances created or approved in writing by City. SEAS shall, immediately before
the Termination Date or other termination of this Agreement, remove all of SEAS’
Property as provided in this Agreement, and repair any damage resulting from the
removal. SEAS’ obligations under this section shall survive the Termination Date or
other termination of this Agreement. Any items of SEAS’ Property which shall remain in
the Premises after the Termination Date of this Agreement may, at the option of the
City, be deemed abandoned and in such case may be disposed of by City in any
manner allowed by law.

Upon the termination of this Agreement for any reason, SEAS and the City shall
cooperate to the fullest reasonable extent in effecting an orderly and efficient transfer of
the operation and management of the Aquarium from SEAS to the City or its designee.
Such cooperation shall include without limitation the entry into such agreement, the
execution of such documents and the convention of such meetings as may be
reasonably required to effect such transfer.

23. Hazardous Materials.

23.1 Definitions. As used herein, the following terms shall have the meanings
set forth below:

23.1.1 “Environmental Laws” means any applicable federal, state
and local laws (whether under common law, statute, ordinance, rule, regulation,
code or otherwise), permits, orders, decrees, and other requirements of
governmental authorities relating to the protection of human health or the
environment, whether existing as of the date hereof, previously enforced, or
subsequently enacted.

23.1.2 "Hazardous Material” means any element, compound,
chemical, chemical mixture, or other substance that is identified as, or
determined to be, a hazardous, toxic or dangerous substance, pollutant,
contaminant, waste or material under, or is otherwise regulated under, any
Environmental Law or other law relating to chemical management, environmental
contamination, environmental cleanup or nuisances, including, without limitation,
petroleum and petroleum products, asbestos, radon and other radioactive
materials, bio-hazards and lead-based paint.

23.1.3 “Release” when used with respect to Hazardous Material
shall include any actual or imminent spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing in,
on, under or about any other part of the Premises.
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23.2 No Hazardous Materials. SEAS covenants and agrees that neither SEAS
nor any of its agents or invitees shall cause or permit any Hazardous Material to be
brought upon, kept, used, stored, generated or disposed of in, on or about the
Premises, or transported to or from the Premises, provided that SEAS may use such
substances in such limited amounts as are customarily used in the operation and
maintenance of aquariums so long as such use is in compliance with all applicable
Environmental Laws. Each party hereto shall immediately notify the other party if and
when such party learns or has reason to believe there has been any Release of
Hazardous Material on or about the Premises.

23.3 SEAS’ Environmental Indemnity. If SEAS breaches any of its obligations
contained in this Article 23, or, if any act, omission or negligence of SEAS or any of its
agents or invitees, contractors or consultants results in any contamination of the
Premises or in the Release of Hazardous Material from, on, about, in, on or beneath the
Premises, then SEAS shall indemnify the City from and against all claims, liabilities,
damages, losses, costs and expenses (including, without limitation, the loss or
restriction of the use of the Premises and sums paid in settlement of claims, fines, civil
penalties, attorneys’ fees, consultants’ fees and experts’ fees and costs) relating to such
Release; provided, however, that, except as set forth in Section 23.4, the indemnity
contained in this section shall not apply to any losses resulting from a pre-existing
condition. The foregoing indemnity includes, without limitation, costs incurred in
connection with the investigation of site conditions and all activities required to locate,
assess, evaluate, remediate, clean up, remove, contain, treat, stabilize, monitor or
otherwise control any Hazardous Material, and to restore the Premises to their prior
condition, all of which shall be deemed to be direct rather than consequential damages.
Without limiting the foregoing, if SEAS or any of its agents or invitees, contractors or
consultants causes or permits the Release of any Hazardous Materials on, about, in or
beneath the Property, SEAS shall, immediately, at no expense to the City, take any and
all necessary actions to abate and remediate the Release in accordance with all
Environmental Laws. SEAS shall afford the City a full opportunity to participate in any
discussions with governmental regulatory agencies regarding any settlement
agreement, cleanup or abatement agreement, consent decree, or other compromise or
proceeding involving Hazardous Material.

23.4 City’s Environmental Indemnity. If any act, omission or negligence of the
City or any of its agents (other than SEAS), contractors or consultants results in or has
resulted in any contamination of the Premises or in the Release of Hazardous Material
from, in, on or beneath the Premises or if any contamination of the Premises or any
Release has occurred before the Effective Date and was not caused by SEAS, then the
City shall indemnify SEAS from and against all claims, liabilities, damages, losses, costs
and expenses (including, without limitation, the loss or restriction of the use of the
Premises and sums paid in fines, civil penalties, attorneys’ fees, consultants’ fees and
experts’ fees and costs) resulting from any such contamination or Release; provided,
however, that the foregoing indemnity shall not include indemnification for any losses
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resulting from SEAS’ aggravation of any pre-existing condition through SEAS’ actions or
inactions, or the actions or inactions of its agents,. officers, employees, contractors or
consultants, whether negligent or non-negligent. The foregoing indemnity includes,
without limitation, costs incurred in connection with the investigation of site conditions
and all activities required to locate, assess, evaluate, remediate, cleanup, remove, -
contain, treat, stabilize, monitor or otherwise control any Hazardous Material, and to
restore the Premises to their prior condition, all of which shall be deemed to be direct
rather than consequential damages. The City shall afford SEAS a full opportunity to
participate in any discussions with governmental regulatory agencies regarding any
settlement agreement, cleanup or abatement agreement, consent decree, or other
compromise or proceeding involving Hazardous Material.

24,  Assignments; Subcontracting. SEAS has been chosen by the City to operate
and manage the Aquarium in reliance upon SEAS’ stated and unique expertise, skill
and experience. SEAS shall not assign, transfer, mortgage or encumber its interest in
this Agreement or any other right, privilege or license conferred by this Agreement, or
the Property, either in whole or in part. Any assignment or encumbrance shall be
voidable and, at the City's election, shall constitute a material default under this
Agreement. Without limiting the obligations of SEAS under this Agreement, the Parties
specifically acknowledge that there are existing leases, agreements, and arrangements
between SEAS and third parties regarding Aquarium operations that the City approved
under the Concession Agreement. SEAS shall have the right and the authority to renew
such leases, agreements, and arrangements that expire during the Term and to enter
into new and additional contracting arrangements with any other person or entity
(including without limitation the Parks Department or other City agency) for the provision
of any service required or allowed to be performed by SEAS under this Agreement,
including food concessions, gift shop concessions and other concessions, attractions
and operations consistent with the Permitted Use, subject to the following:

24.1  All third-party concession agreements with terms in excess of twelve
months and generating revenue in excess of $25,000 per year shall be subject to, and
shall incorporate by reference, the terms and conditions of this Agreement.

24.2 Each such concession agreement shall provide that in the event of
termination of this Agreement, at the City’s option, the third party agreement shall
continue in effect as a direct agreement between the City and the third party, and the
third party shall execute such documents as the City shall reasonably request in order
to evidence or give effect to the third party’s attornment to the City.

24.3 Each such concession agreement shall provide that, upon notice from the
City to the third party that SEAS is in default on monetary obligations hereunder and
that payments of rent and other amounts owning on the third party agreement should be
made to the City, the third party shall make all such payments to the City until otherwise
instructed by the City or ordered by a court of competent jurisdiction, and shall further -
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provide that payments so made shall be credited to the third party’s obligations under
the third party agreement.

25.  Prior Contracts between SEAS and the City; Integrated Agreement; Modification.
This Agreement supersedes the Concession Agreement and contains all the
agreements of the Parties hereto relating to the subject matter addressed herein. No
material provision of this Agreement may be amended or modified except by a written
agreement approved by the Seattle City Council and executed by each of the Parties
hereto.

26.  Notices. All notices required to be given hereunder shall be in writing and either
delivered personally or sent by certified mail or express overnight courier service to the
appropriate address listed below, or at such other address as shall be provided by
written notice. Notice shall be deemed communicated two Business Days from the time
of mailing if mailed as provided in this section. For convenience of the Parties, copies
of notices may also be given be other means; however, neither party may give official or
binding notice except by personal delivery or by certified mail.

If to SEAS:

Seattle Aquarium Society
1483 Alaskan Way

Pier 59

Seattle, Washington 98101
Attn: CEO

If to The City of Seattle:

City of Seattle

Department of Parks and Recreation

100 Dexter Avenue North

Seattle, Washington 98109

Attn: Superintendent of Parks and Recreation

27. Compliance with Laws.

27.1  Generally. At SEAS’ sole cost and expense, SEAS shall comply and
conform with all laws and all governmental regulations, rules and orders that may from
time to time be put into effect relating to, controlling or limiting the use and operation of
the Aquarium. SEAS shall secure, or cooperate with the City in its securing, all permits
and licenses specifically required for the operation of the Aquarium (copies of which
shall be promptly provided to the Parks Department), and shall comply with all
applicable laws and regulations relating to labor employed in and relating to the
operation of the Aquarium.
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27.2 Americans with Disabilities Act. SEAS acknowledges that the Americans
with Disabilities Act (“ADA”) requires that programs, services and other activities
provided by a public entity to the public, whether directly or through a contractor, must
be accessible to the disabled public. SEAS further acknowledges its obligation to
comply with the ADA and any other federal, state or local disability rights legislation.
SEAS warrants that it will fulfill that obligation and that it will not discriminate against
disabled persons in the provision of services, benefits or activities pursuant to this
Agreement.

27.3 Non-Discrimination Ordinances. SEAS shall comply with all applicable
equal employment opportunity and nondiscrimination laws of the United States, the
State of Washington, and the City of Seattle, including but not limited to Chapters 14.04,
14.10, and 20.42 of the Seattle Municipal Code (SMC), as they may be amended; and
rules, regulations, orders, and directives of the associated administrative agencies and
their officers. ‘Without limiting the generality of the foregoing, SEAS agrees not to
discriminate against any employee or applicant for employment because of race,
religion, creed, age, color, sex, marital status, sexual orientation, gender identity,
political ideology, ancestry, national origin, or the presence of any sensory, mental or
physical handicap unless based upon a bona fide occupational qualification. SEAS
shall take affirmative action to ensure that applicants are employed, and the employees
are treated during employment, without regard to their creed, religion, race, age, color,
sex, national origin, marital status, political ideology, ancestry, sexual orientation,
gender identity, or the presence of any sensory, mental or physical handicap. Such
action shall include, but not be limited to the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates
of pay, or other forms of compensation and selection for training, including
apprenticeship. SEAS shall post in conspicuous places, available to employees and
applicants for employment, notices as provided by the City of Seattle setting forth the
provisions of this nondiscrimination clause.

28. Installation of Artwork.

28.1 Prohibition against Installation or Integration of Works of Visual Art on
Premises. SEAS shall not permit the installation or integration on or in the Premises of
any “work of visual art,” as that term is defined in the Visual Artists Rights Act of 1990,
as now existing or as later amended (“VARA”), if the removal of such artwork is
reasonably likely to result in its distortion, mutilation, modification or destruction unless
SEAS delivers to the City an executed waiver of the creator’s right of integrity regarding
such art work, for the benefit of the City and its successors and assigns, in a form that
satisfies both the City and the requirements of 17 U.S.C. §106A(e), as the same now
exists or is hereafter modified.

28.2 SEAS’ Indemnification of the City against Liability under VARA. SEAS
shall protect, defend, and hold the City harmless from and against any and all claims,

29




suits, actions or causes of action, damages and expenses (including attorneys’ fees and
costs) arising as a consequence of (a) the installation or integration of any work of
visual art on or into the Premises; or (b) the destruction, distortion, mutilation or other
modification of the art work that results by reason of its removal; or (c) any breach of
Section 28.1 of this Agreement; or (d) any violation of VARA by SEAS or any of its
officers, employees or agents. This indemnification obligation shall exist regardless of
whether the City or any other person employed by the City has knowledge of such
installation, integration, or removal or has consented to any such action or is not
required to give prior consent to any such action. The indemnification obligation of this
subsection shall survive the expiration or earlier termination of this Agreement.

29. Liens. SEAS and City shall keep the Premises and Personal Property free from
any liens arising out of any work performed, material furnished or obligations incurred
by or for SEAS and the City, respectively.

30. Dispute Resolution. In the event of a dispute between or among SEAS and the
City regarding any term of this Agreement, the Parties shall attempt to resolve the
matter informally through the following mechanism: the Superintendent and the CEO, or
their respective designee(s), shall meet to review and discuss the matter(s) in dispute; if
the Superintendent and the CEO are unable to reach a mutual resolution, SEAS’ Board
Chair(s) shall meet with the Superintendent and other City representatives, as
appropriate, to review and discuss the matter(s) in dispute. If such persons are unable
to resolve the matter informally, either party may submit the matter to a non-binding,
structured mediation procedure fashioned by persons or organizations approved in
advance by both Parties and experienced in alternative dispute resolution (“ADR”)
procedures. The mediation may be requested by either party and shall be initiated
within thirty (30) days from the date of the request unless extended by agreement of
both Parties. The ADR procedures utilized for the mediation shall include the exchange
of written claims and responses, with supporting information, at least seven (7) days
prior to the actual mediation. The positions expressed and mediator’s
recommendations shall not be admissible as evidence in any subsequent ADR or legal
proceeding. If the matter is submitted to mediation and the matter is not resolved, an
affected party shall be entitled to pursue any legal remedy available.

31.  Use of Recycled Materials. Whenever practicable, SEAS shall use reusable
products, recycled-content products and recyclable products, including recycled-content
paper on all documents submitted to the City. SEAS shall duplex all documents that are
prepared for the City under this Agreement, whether such materials are printed or
copied, except when impracticable to do so due to the nature of the product being
produced. '
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32. Miscellaneous.

32.1 Interest. If SEAS fails to pay the City any sum when due, such amount
shall bear interest at the rate of twelve per cent (12%) per annum from the date due
until the date paid.

32.2 Limitations of Liability. The City’s obligations to SEAS and SEAS’
obligations to the City under this Agreement shall be limited to the terms and conditions
set forth herein. Notwithstanding any other provision in this Agreement to the contrary,
in no event shall the City or SEAS be liable, regardless of whether any claim is based
on contract or tort, for any special, consequential, indirect or incidental damages,
including without limitation lost profits, arising out of or in connection with this
Agreement or the services performed in connection with this Agreement.

32.3 Parties and Their Agents. As used herein, the term “agents” when used
with respect to either party shall include the agents, employees, officers and
representatives of such party. All approvals, consents or other determinations permitted
or required by the City hereunder shall be made by or through the Superintendent
unless otherwise provided in this Agreement or unless the City gives notice otherwise to
SEAS. No permission, consent or approval of the Superintendent given pursuant to this
Agreement is, or shall be construed as, a representation or assurance that the matter
consented to or approved complies with applicable laws, regulations, ordinances or
codes, nor shall any such consent or approval be construed to authorize any failure to
comply with any of the foregoing.

32.4 No Implied Waiver. No failure by either party hereto to insist upon the
strict performance of any obligation of the other party under this Agreement or to
exercise any right, power or remedy arising out of a breach thereof, irrespective of the
length of time for which such failure continues (except in cases where this Agreement
expressly limits the time for exercising rights or remedies arising out of a breach), shall
constitute a waiver of such breach or of that party’s right to demand strict compliance
such term, covenant or condition or operate as a surrender of this Agreement. No
waiver of any default or the performance of any provision hereof shall affect any other
default or performance, or cover any other period of time, other than the default,
performance or period of time specified in such express waiver. One or more written
waivers of a default or the performance of any provision hereof shall not be deemed to
be a waiver of a subsequent default or performance. The consent of either party hereto
given in any instance under the terms of this Agreement shall not relieve the other party
of any obligation to secure the consent of the other party in any other or future instance
under the terms of this Agreement.
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32,5 Headings and Subheadings. The captions preceding the Articles,
Sections, and Subsections of this Agreement and in the table of contents have been
inserted for convenience of reference and such captions in no way define or limit the
scope or intent of any provision of this Agreement.

32.6 Successors and Assigns. The terms, covenants and conditions contained
in this Agreement shall bind and inure to the benefit of the City and SEAS and, except
as otherwise provided herein, their personal representatives and successors and
assigns.

32.7 No Third-Party Beneficiaries. There are no third-party beneficiaries to this
Agreement.

32.8 Access to the Aquarium. The City, the Parks Department and their duly
authorized agents shall have access to the Premises and Personal Property at all times
(a) for the purpose of inspection and to make any repairs, additions or renovations as
the City may have the right to do under the provisions of this Agreement, and (b) for use
by the City in case of emergency, as determined by City in its sole discretion.

32.9 Relationship of Parties. The services to be rendered by SEAS pursuant to
this Agreement are as an independent contractor only and the relationship between
SEAS and the City is solely that of owner and contractor. Nothing contained in this
Agreement shall be construed to create a partnership, joint venture, or a relationship of
employment or agency.

32,10 Agreement Made in Washington. This Agreement shall be deemed to be
made in and shall be construed in accordance with the laws of the State of Washington.
Venue of any action brought by one party against the other to enforce or arising out of
this Agreement shall be in King County Superior Court.

32.11 Counterparts. This Agréement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which taken together
shall constitute one and the same instrument.

32.12 Non-Liability of Officials, Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other agent of the City -
shall be personally liable to SEAS, its successors and assigns, in the event of any
default or breach by the City or for any amount which may become due to SEAS, its
successors and assigns under this Agreement, or for any obligation of the City under
this Agreement. Likewise, no board member, member, officer, employee or other agent
of SEAS shall be personally liable to the City, its successors and assigns under this
Agreement, in the event of any default or breach by SEAS or for any amount which may
become due to the City, its successors and assigns, or for any obligation of SEAS under
this Agreement. :
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32.13 Time of Essence. Trme is of the essence of each provision of this
Agreement.

32.14 Survival of Indemnities. Termination of this Agreement shall not affect the
right of either party to enforce any and all indemnities and representations and
warranties given or made to the other party under this Agreement, nor shall it affect any
provision of this Agreement that expressly states it shall survive termination hereof.

32.15 Partial Invalidity. If any court determines that 'any_‘provision of this
Agreement or the application hereof to any person or circumstance is, to any extent,
invalid or unenforceable, the remainder of this Agreement, or applrcatron of such
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby and each other term, covenant or condition
of this Agreement shall be valid and be enforced to the fullest extent permrtted by law.

32.16 Neqotlated Aqreement The Partres to this Agreement acknowledge that it

is a negotiated agreement, that they have had the opportunity to have this Agreement

reviewed by their respective legal counsel, and that the terms and conditions: of this
Agreement are not to be construed against either party on the basis of such party's
draftsmanship thereof.

[signatures on next page]
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THE CITY OF SEATTLE,
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SEATTLE AQUARIUM SOCIETY,
a Washington non-profit corporation
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Robert W. Davidson
Chief Executive Officer
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Board of Directors
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Stuarf T. Rolfe Immkbdidte
«€=resident, Board of Directors
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Exhibit 1
General Premises Diagram
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Exhibit 2
Detailed Premises Diagram

SEATTLE AQUARUItA
Pler 59 - Fist Fleor
Piar 40 - Lower Level

SEATTLE AQUARIUM
Pier 59 - Second Floar
Pier 80 - Upper Level
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Exhibit 3
City’s Capital Obligations

The Clty shall be responsible for the Capital Maintenance of all Aquarium
piers, shell and core, as defined in Section 1.6. Specific responS|b|ht|es
include, but are not limited to, the following:

Pier supports (pile and posts, pile caps) and under pier foundation
elements including corrosion protection and repair (except if
damaged in construction of new exhibits).

Building envelope (winddws interior and exterior doors), exterior
palnt roof, flashing, and gutters including corrosion protection and
repair (except for exhibits incorporated into building envelope).

Exterior concrete deck, interior slab or sub flooring including floor
structural elements, wood decking, handrails, and exterior lighting
on buildings and along pier apron, including corrosion protection
and repair.

Electrical service from utility connection to outlets unless new or
relocated.

Salt water delivery system to interior wall of facility and exterior salt
water discharge system from wall of facility

Fire alarm and fire suppression systems and emergency lighting.

Fresh water supply from the street to the meter through the double
check valve.

Except in restaurant areas, all sewer lines from the exhibits, sink
and floor drains, toilets and pipe lines leading to the sewage, force
main header collection vaults, sewage lift station pumps and
controls and sewage connection lines from the sewage force main
header lift stations to the connection with the main sewer lines in
the street.

All heating and cooling elements and ductwork through facility,
except for systems exclusively serving the gift shop and restaurant.

All elevator systems and stairways.

Structural elements of the exhibits and the corrosion protection
necessary to assure the structural systems are protected to include
all slab floors for the entire facility.
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Exhibit 4
SEAS’ Capital Obligations

SEAS shall be responsible for the following items of capital mamtenance
repair, replacement and improvements:

Salt water delivery system from interior wall of facility and exterior
salt water discharge system to exterior wall of facility.

Fresh water supply from the meter.
“All sewer lines and sink and floor drains in the restaurant areas.

All heating and cooling elements and ductwork exclusively serving
the gift shop and restaurant.

Exhibits, except for those portions that are integrated into the
Aquarium building systems.

Tenant Improvements.
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Exhibit 5
Personal Property Inventory

[To Be Attached]
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Exhibit 6

Debt Service Reimbursement Schedule

Payment 2005 Bonds 2005 Bonds 2007 Bonds 2007 Bonds Total
Date Principal Interest Principal Interest
71/2010* 21,250 24,351.57 61,250 61,000.00 167,851.57
1/15/2011 46,578.13 46,578.13
3/15/2011 115,875.00 115,875.00
7/15/2011 90,000 46,578.13 136,578.13
9/15/2011 410,000 115,875.00 525,875.00
1/15/2012 44,328.13 44,328.13
3/15/2012 105,625.00 105,625.00
7/15/2012 90,000 44,328.13 134,328.13
9/15/2012 625,000 105,625.00 730,625.00
1/15/2013 42,078.13 42,078.13
3/15/2013 90,000.00 90,000.00
715/2013 95,000 42,078.13 137,078.13
9/15/2013 900,000 90,000.00 990,000.00
1/15/2014 39,703.13 39,703.13
3/15/2014 67,500.00 67,500.00
7/15/2014 100,000 39,703.13 139,703.13
9/15/2014 1,245,000 67,500.00 1,312,500.00
1/15/2015 37,203.13 37,203.13
3/15/2015 36,375.00 36,375.00
. 7/15/2015 105,000 37,208.13 142,203.13
9/15/2015 1,455,000 36,375.00 1,491,375.00
1/15/2016 34,578.13 34,578.13
3/15/2016 110,000 34,578.13 144,578.13
1/15/2017 - 31,828.13 31,828.13
7/15/2017 115,000 31,828.13 146,828.13
1/15/2018 28,953.13 28,953.13
7/15/2018 125,000 28,953.13 153,953.13
1/15/2019 25,828.13 25,828.13
7115/2019 130,000 25,828.13 155,828.13
1/15/2020 22,578.13 22,578.13
7/15/2020 135,000 22,578.13 157,578.13
1/15/2021 19,625.00 19,625.00
7115/2021 140,000 19,625.00 159,625.00
1/15/2022 16,125.00 16,125.00
7115/2022 150,000 16,125.00 166,125.00
1/15/20283 12,375.00 12,375.00
7/15/2023 155,000 12,375.00 167,375.00
1/15/2024 8,500.00 8,500.00
7115/2024 165,000 8,500.00 173,500.00
1/15/2025 4,375.00 4,375.00
7/15/2025 175,000 4,375.00 179,375.00
Total 1,901,250 853,664.17 4,696,250 891,750.00 8,342,914.17

*July 1, 2010 payment is final quarterly payment using methodology established in the Pier 59 Master
Concession Agreement between the City and SEAS, dated October 9, 2006.
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Exhibit 7
Insurance Requirements

1. SEAS Insurance Requirements. SEAS shall maintain (and, if applicable,
cause its concessionaires, licensees or subtenants to maintain) in full force and
effect throughout the Term, at no expense to City, insurance coverage as
specified below:

1.1 Commercial General Liability (CGL) insurance including:’

Premises/Operations Liability
Products/Completed Operations Liability
Personal/Advertising Liability
Contractual Liability

Stop Gap/Employers Contingent Liability
Independent Contractors Liability

Host Liquor Liability

Fire/Tenant Legal Liability

Such insurance shall provide the following minimum limits of liability:

. $5,000,000 each Occurrence Combined Single Limit Bodily Injury
and Property Damage

o $1,000,000 each Offense Personal and Advertising Injury
o $250,000 each Occurrence Fire/Tenant Legal Liability
. $1,000,000 each Accident/ Disease/Employee Stop Gap

The above limits may be provided through primary liability insurance only,
or by a combination of primary and excess, or umbrella, liability insurance.

1.2 Business Automobile Liability insurance including coverage for
owned, non-owned, leased or hired vehicles as applicable, with a
minimum limit of liability of $1,000,000 each Occurrence Combined Single
Limit Bodily Injury and Property Damage.

1.3 Workers Compensation insurance, securing SEAS' liability for
industrial injury to its employees in accordance with the provisions of Title
51 of the Revised Code of Washington. If SEAS is qualified as a self-
insurer in accordance with Chapter 51.14 of the Revised Code of
Washington, SEAS shall deliver a letter to the City so certifying, signed by
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a corporate officer of SEAS and setting forth the limits of any policy of
excess insurance covering its employees. In addition, SEAS shall comply
with all Federal maritime workers’ compensation statutes.

1.4 Property Insurance under which SEAS’ furniture, trade and other
fixtures, equipment and inventory (Business Contents) are insured
throughout the Term in an amount equal to the replacement costs thereof,
against the following hazards: (a) loss from the perils of fire and other
risks of direct physical loss, not less broad than provided by the insurance
industry standard “Causes of Loss - Special Form (ISO form CP 1030 or
equivalent); (b) loss or damage from water leakage or sprinkler systems
now or hereafter installed in or on the Premises; (c) loss or damage by
explosion of steam boilers, pressure vessels, oil or gasoline storage tanks
or similar apparatus now or hereafter installed on the Premises; (d) loss
from business interruption or extra expense, with sufficient limits of liability
to provide for the payment of rent and/or other fixed costs during any
interruption of SEAS’ business, for at least twelve (12) months.

2. General Requirements Regarding SEAS Insurance (Except Workers
Compensation).

2.1  The CGL and Business Automobile liability insurance policies
required above shall be endorsed to include The City of Seattle as an
additional insured and shall be primary with respect to the City so that any
insurance and/or self-insurance maintained by City shall be excess and
not contributing insurance with SEAS' insurance. The limits of liability
specified herein are minimum limits of liability only and shall not be
construed to limit SEAS’ liability or that of its liability insurers if SEAS
maintains higher limits. The City shall be an additional insured for the total
limits of liability maintained by SEAS, whether such limits are primary,
excess, contingent or otherwise.

2.2 No insurance policy provided hereunder shall be canceled without
actual written notice having been delivered to the City at its address
shown below at least thirty (30) days prior to the effective date of
cancellation or, in the case of non-payment of premiums, ten (10) days’
prior to cancellation.

2.3  Policies shall be issued by insurers rated A—:VIl or higher in the
then-current A. M. Best's Key Rating Guide and licensed to do business in
the State of Washington or procured under the provisions of chapter 48.15
RCW (surplus lines).

2.4 Any deductible or self-insured retention in excess of $10,000 must
be disclosed to, and shall be subject to reasonable approval of the City’s
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Risk Manager. The cost of any claim payments falling within a deductible
or self-insured retention shall be the responsibility of SEAS.

2.5  Coverage and/or limits may be reasonably altered or increased as
necessary to reflect changes in the type of or exposure to risk. The City
shall have the right to periodically review the appropriateness of the
current coverage and limits in view of inflation and/or changing industry
conditions and to require an increase in such coverage or limits upon
ninety (90) days' prior written notice.

3. Evidence of Insurance. For all insurance policies required hereunder
except workers’ compensation, on or before the Effective Date (and thereafter,
no later than five (5) days before the expiration or renewal date of each such
policy), SEAS shall deliver proof of insurance coverage acceptable to the City.
Such evidence shall be issued to “The City of Seattle, DEA Risk Management
Division, P.O. Box 94669, Seattle, WA 98124-4669,” but shall be delivered in
electronic form as a PDF/XLS file attachment to riskmanagement@seattle.gov,
or by facsimile transmission to (206) 470-1279.

Acceptable proof of insurance shall include a certificate of insurance and a copy
of the CGL insurance policy provision showing the City as an additional insured
for primary and non-contributory limits of liability on ISO Form CG 20 26 or
equivalent additional insured or blanket additional insured policy wording.

4, City Insurance Requirements. The City shall insure and/or self-insure the
Premises in an amount equal to the replacement cost thereof, against the
following: (a) loss from the perils of fire and other risks of direct physical loss, not
less broad than provided by the insurance industry standard “Causes of Loss -
Special Form (ISO form CP 1030 or equivalent); (b) loss or damage from water
leakage or sprinkler systems now or hereafter installed in or on the Premises;
and (c) loss or damage by explosion of steam boilers, pressure vessels, oil or
gasoline storage tanks or similar apparatus now or hereafter installed on the
Premises. The City will be responsible for claims falling within the deductible or
self-insured retention.

5. Reconstruction Following Loss. In the event of a loss due to casualty
then, provided insurance proceeds are sufficient therefor, the City will proceed to
rebuild or restore the damaged portions of the facility so as to restore it as nearly
as possible to its functionality before the casualty. If the Aguarium is to be
restored, then SEAS shall proceed with reasonable diligence as soon as
sufficient funds are available therefor, to repair and restore its Business Contents
with property that is at least equivalent to, or more suitable than, the Business
Contents that were damaged or destroyed. If the Aquarium is not to be restored,
then either party may terminate this Agreement upon written notice to the other
and in such event, SEAS shall adjust the loss with its property insurance carrier
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and promptly pay all insurance proceeds received on account of losses to SEAS’
Business Contents to the City.

6. Waiver of Subrogation and Rights of Recovery. Except for losses up to
the City’s deductible or $500,000, whichever is less, the City and the City’s
property insurer(s) shall waive their rights of subrogation and recovery against
SEAS for damage to or destruction of the Building and Premises provided such
losses result from SEAS' negligence or willful misconduct and only to the extent
to which SEAS’ Fire/Tenant Legal Liability insurance responds. SEAS and
SEAS’ insurer(s) shall waive their rights of subrogation and recovery for damage
to or destruction of SEAS’ Business Contents against the City except with
respect to losses falling within the deductible amount and only if such loss is due
to the City’s negligence or willful misconduct.

7. Assumption of Risk. SEAS’ shall bear all risk and responsibility for the
placement and storage of its personal property in or around the Premises.
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
| Parks and Recreation | John Braden/ 386-4334 | Jan Oscherwitz/ 684-8510 |
Legislation Title:

AN ORDINANCE relating to the Department of Parks and Recreation; authorizing the
Superintendent of Parks and Recreation to enter into an agreement with The Seattle Aquarium
Society for operation and management of the Seattle Aquarium.

Summary of the Legislation:

This legislation authorizes the Parks Superintendent to enter into an agreement with the nonprofit
Seattle Aquarium Society (“SEAS”) to operate the Seattle Aquarium. Under the proposed
agreement, SEAS will operate the Aquarium for 20 years without an ongoing City operating
subsidy. While the Aquarium facility will remain under City ownership, all “personal” property
at the Aquarium will be transferred to SEAS at transition.

The City will invest $8 million in capital maintenance by December 31, 2015 and remain
responsible for capital maintenance of the buildings and piers for the duration of the agreement.
SEAS will invest $10 million in new or refurbished exhibits and visitor amenities over 20 years,
with a $5 million investment in the first ten years. SEAS is also committing to use its best
efforts to fundraise $15 million by 2020. The agreement gives current City employees working
at the Aquarium until December 31, 2014 to decide whether to transfer to SEAS employment or
remain in City employment. For those employees who choose to remain in City employment,
the City will endeavor to place them in positions as similar to their current positions as possible,
but cannot guarantee that positions will be available. The City is continuing to explore avenues
for allowing current City employees who transfer to SEAS employment to remain in the City
retirement system but resolution of this issue, which requires action by the federal government, is
at least two to three years away. For the transferring employees, SEAS expects to offer a
benefits package that is comparable to that offered currently by the City.

Background:
In 1968, King County voters approved a bond measure to fund a regional aquarium to be run by

the City of Seattle. The facility, known as the Seattle Aquarium, was completed at a cost of $5.8
million and was opened for operations in 1977. Since its opening, the City of Seattle has
continuously operated the Seattle Aquarium.

For many years, SEAS, a nonprofit corporation formed in 1982, has provided support to the
Seattle Aquarium to maintain and enhance its exhibits and vital educational and research
programs to build community awareness, interest, involvement, and support for the future
growth of the Aquarium. This support is primarily in the form of raising funds and providing
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strategic advice. Since 2004, SEAS has also managed the merchandise concessions at the
Aquarium. In 2007, SEAS began managing food services.

Since the early nineties, the City and SEAS have been discussing the possible transfet of
operations of the Aquarium to non-profit management. In 1994, the City-appointed Central
Waterfront Citizens Advisory Committee (“CAC”) issued a report entitled “The Central
Waterfront Master Plan — Portal to the Pacific.” Among other things, the CAC recommended
transferring management and control of the renovated aquarium to a nonprofit corporation.

Over the next decade, the City and SEAS worked toward a vision of a redeveloped Aquarium on
the Central Waterfront to be operated by SEAS. Due to changed economic conditions after the
“dot.com” recession in 2001 and the deterioration of Pier 59, which required the City to
undertake a major capital improvement project to repair it, SEAS and the City agreed to
approach the Aquarium redevelopment in phases, beginning with making extensive structural
repairs to Pier 59 and developing a new entrance, exhibit area, and visitor services in the east
portion of that pier.

In 2005, the City and SEAS entered into a Memorandum of Agreement authorized by Resolution
30737, which outlined the framework for SEAS and the City to jointly redevelop the Aquarium.
Resolution 30737 also set out the conditions for SEAS to meet before it assumed the long-term
management and operations of the Aquarium. These conditions included the successful
completion of the Pier 59 project with significant private fundraising, the retention by SEAS of a
competent and reputable Chief Executive Officer to manage the Seattle Aquarium, the
preparation of a sound business plan for the operation of the existing Seattle Aquarium, and
successful management of the gift shop and food services under SEAS’ control.

The renovation and expansion of the Aquarium and the supporting piers was completed in 2007.
On February 1, 2008, SEAS submitted a “Completion Report, Phase One Redevelopment of Pier
59, The Seattle Aquarium” to the Parks Superintendent in which SEAS demonstrated how it had
met its management and fundraising milestones on the Pier 59 project. Recognizing SEAS’
accomplishments, the City Council approved Resolution 31080 in August 2008, which requested
that the Executive prepare a due diligence report on the feasibility of a successful transition of
the operations and management of the Aquarium to SEAS and set out principles to guide such a
transition. That due diligence report is attached to this fiscal note. The proposed agreement is
consistent with the principles set out in Resolution 31080.

X This legislation has financial implications.
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Fund Name and Department Budget Control 2009 2010 Anticipated
Number ~ Level*® . Appropriation Appropriation
Parks Fund 10200 | Parks & K13 See note
Recreation
TOTAL

Notes: This agreement requires no ongoing City operating subsidy. The Aquarium is assumed to
be a break-even operation in the City budget with annual expenses matching annual revenue. '
Positive net income in any given year is contributed to the Aquarium Subaccount while operating
losses are absorbed by it. The 2010 Budget assumes that the Aquarium continues under City
management for the entire year. If this legislation is adopted, the City will operate the Aquarium
for six months after Council action and will transfer operations to SEAS on the first day of the
seven month (“the Effective Date”). The City will also transfer any funds available in the
Aquarium Subaccount on the effective date to SEAS, currently assumed to be $350,000. SEAS
will collect all revenue on or after the Effective Date and will pay all expenses. SEAS is
responsible to cover any operating losses for 2010, including any loss incurred by the City in
operating the Aquarium prior to the Effective Date, and for expenses that other departments incur
for providing support services, such as information technology, to the Aquarium.

The City will incur some one-time costs related to transferring sick leave and vacation balances
from City employees who chose to leave City employment for SEAS employment. Under the
terms of the agreement, the City will pay SEAS for the full value of accrued vacation time and
one-half the value of accrued sick leave for each transferring employee. Payments for accrued
vacation will be paid quarterly over a two year period starting the first quarter after the employee
transfers. Payments for sick leave will be paid in equal annual installments over a five year
period beginning the year after the employee transfers.

Because employees may transfer to SEAS at any point between July 1, 2010 and December 31,
2014, it is difficult to provide an accurate estimate of the impact in any given year. The
outstanding liability for vacation and sick leave for these employees as of September 25, 2009 is
about $700,000 and if all the employees were to transfer to SEAS in 2010, the City’s cost in
2011 could be as high as $235,000, although actual costs in 2011 are likely to be much less
because at least some employees are expected to remain as City employees for the full five year
transition period. Furthermore, sick leave and vacation balances are a liability the City has
regardless of whether employees transition to SEAS. When City employees retire, they receive
25% to 35% of the value of their sick leave balances. This agreement, like the agreement with
the Woodland Park Zoological Society, provides the non-profit with 50% of the value of the sick
balances, under the assumption that some of this leave will ultimately be taken at full value by
employees.

On the capital side, the City will retain major maintenance responsibility for the building shell
and core and the piers and commits to performing capital maintenance to keep the Aquarium
open and operating through the term of the agreement. In addition, the City commits to provide
$8 million toward Capital Maintenance by December 31, 2015. Some of this funding is already
incorporated in the 2010 budget, including $1.457 million for Pier 60 Piling and Corrosion
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Renovation, Pier 60 Filter Replacement, and Saltwater Pump Replacement. The remaining
amount will be funded in subsequent budgets.

Anticipated Revenue/Reimbursement: Resulting From This Legislation:

Fund Name and Department Revenue Source 2009 2010
Number Revenue Revenue
Parks Fund 10200 Parks & Recreation | K13 n/a

TOTAL

Notes: As described above, SEAS will reimburse the City for' any operating losses incurred at the
Aquarium prior to the Effective Date. Since the 2010 budget for the Aquarium is assumed to be
break-even, this has no net impact on the 2010 budget.

Total Regular Positions Created, Modified, Or Abrogated Through This Legislation,
Including FTE Impact:

Notes: The City is currently pursuing an option whereby City employees who transfer to SEAS
employment might remain in the City retirement plan (a “Favorable Ruling”) with SEAS
providing the required employer contribution. This option would require a change in the IRS
definition of a government plan which is currently under federal review and is unlikely to occur
in less than two to three years. City employees will have the shorter of two (2) years from the
date of a Favorable Ruling or five (5) years from January 1, 2010, to determine whether they
wish to transfer to SEAS employment or remain in City employment. For those employees who
choose to remain in City employment, the City will endeavor to place them in positions as

similar to their current positions as possible, but cannot guarantee that positions will be available.

Due to the uncertainty of when individual employees will transfer to SEAS, no position changes
are included in this legislation. This will be addressed in the annual operating budgets for 2011
and beyond.

e Do positions sunset in the future? ‘
Yes. Itis anticipated that all Aquarium positions will be abrogated by January 1, 2015.

¢ Spending/Cash Flow: N/A

Notes:

e What is the financial cost of not implementing the legislation?
The Aquarium has been operating on a break-even basis for the last several years in large
part due to the partnership between SEAS and the City. This partnership has been based on
the expectation that the Aquarium would ultimately transfer to non-profit management. If
this legislation does not proceed, SEAS believes that it cannot maintain the interest of its
donors, board and senior members of its staff. While this impact is difficult to quantify, it
may result in the need for general fund resources to support the Aquarium as was the case in
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the 1980s and 1990s, when Aquarium attendance stagnated at a level of about 600,000
visitors a year.

e What are the possible alternatives to the legislation that could achieve the same or

~ similar objectives?
There are no alternatives to spinning off the Aquarium to nonprofit operation/management
that would achieve the same objectives.

e Is the legislation subject to public hearing requirements:
Not legally required

o Other Issues ,
There will be impacts to the Aquarium by plans to replace the Alaskan Way Viaduct. The
Deep Bore Tunnel construction itself is not expected to disrupt the waterfront or the
Aquarium, but the relocation of City utilities from the Viaduct corridor, removal of the
Viaduct and construction of the new Western Avenue and Alaskan Way boulevards and
Seawall will present challenges to the Aquarium in the 2013-2015 period. SEAS will need to
remain actively involved in the Viaduct replacement planning process to assure the least
possible impact on attendance, operations and finances in the near term. SEAS will also
need to coordinate its planning of a future Master Plan with the Committee on the Central
Waterfront Partnerships, and the Waterfront Planning parameters subsequently developed by
City Council.

¢ List attachments to the fiscal note below:
Attachment 1 to Fiscal Note — 2009 Seattle Aquarium Transition Due Diligence Report




ATTACHMENT 1 TO FISCAL NOTE
2009 SEATTLE AQUARIUM TRANSITION DUE DILIGENCE REPORT

This report describes the due diligence investigation undertaken by the City of Seattle (“City”)
and the Seattle Aquarium Society (“SEAS”) to evaluate the prospects for successful long-term
transition of the management and operation of the Seattle Aquarium from the City to SEAS
pursuant to Seattle City Council Resolution 31080. Staff from the Departments of Parks and
Recreation, Finance, Law, and City Council central staff (the “Transition Team’) have worked
closely with SEAS staff and SEAS board members in this due diligence effort. The process has
been an iterative one; as results of the due diligence investigation have been determined, they
have informed the negotiations. :

On May 12, 2009, SEAS and the Parks Superintendent briefed the Seattle City Council’s Parks
and Seattle Center Committee on how SEAS had met or intended to meet the three specific
conditions for transition set out in Resolution 31080:

a) The SEAS Board of Directors confirmed its intent to hire a reputable Chief Executive
Officer (CEO) to manage the Seattle Aquarium following the transition. On May 19,
2009, the SEAS Board of Directors adopted a formal resolution expressing its intent to
hire Robert W. Davidson as CEQ. Bob has served as CEO of SEAS since March, 2002,
He strengthened SEAS’ financial health and business systems, leading the national
nonprofit rating group, Charity Navigator, to upgrade SEAS’ rating from “2” to “4” stars,
the highest level possible. He managed the successful design and construction of SEAS’
$19.6 million portion of the Pier 59 renovation with gifts from 2,000 donors. He also
conducted national processes to solicit proposals for food and gift store partners for the
Seattle Aquarium, executing long-term contracts with first-tier national businesses and
obtaining over $1.7 million of private investment in the Aquarium.

b) In collaboration with the City, SEAS has developed a sound business plan which it
believes it can achieve under the proposed terms of the Operations and Management
Agreement. The plan, which includes a 10-year operating pro forma, assumes no
operational subsidy from the City, conservative ticket price increases, modest growth
assumptions, and a greater reliance on fundraising. With the exception of eliminating the
position of the current Aquarium Director, SEAS expects to maintain existing staffing
levels and will need to add some resources to perform administrative functions (human
resources, accounting and information technology) currently provided by the Parks
Department. The pro forma and its underlying assumptions are described in more detail
in Exhibit A and Exhibit B.

c) SEAS has been successful in the management of initial phases of Aquarium operations
(detailed in a report to the Parks Superintendent dated February 1, 2008) working in
partnership with the City to plan and carry out the $42 million Seattle Aquarium
expansion and redevelopment project. Through its New Currents Capital Campaign,
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SEAS provided $19.6 million to fund two new major exhibits, café and food services, gift
store, new front entrance and visitor/event spaces. SEAS exceeded its original

fundraising target of $13.7 million and was able to apply its additional funds to amenities
at the Aquarium.

In determining whether the Aquarium could be successfully transitioned, the Transition Team
asked and examined the following additional questions:

How would City employees fair under a transition to SEAS management of the Aquarium?

To gain input from Aquarium employees about the most critical issues facing them in transition,
Aquarium management and labor unions representatives conducted a survey in September 2009
(Exhibit C). This survey, which had an 83% response rate, showed that Aquarium employees are
concerned about their personal welfare as they consider the upcoming transition, and they largely
desire to continue to work at the Aquarium. Retaining fixed benefits in retirement is a critical
issue for many employees.

For the past year, the City and SEAS have explored avenues for allowing current City employees
who transfer to SEAS employment to remain in the Seattle City Employee Retirement System
(SCERS) if they so desire, with SEAS paying the employer’s share. In the course of our inquiry,
we discovered that resolution of this issue requires action by the Federal government and is at
least two or three years away. The Transition Team analyzed the impact on individual
employees’ retirement if they were able to stay in SCERS for two and five additional years from
January 1, 2010 (Exhibit D - Employee Retirement Impact Analysis). This analysis informed the
decision to extend the employees’ transition period to the earlier of December 31, 2014 or two
years after a favorable ruling from the federal government on whether they can remain in
SCERS.

SEAS has committed to provide comparable benefits to transferring employees to those currently
offered by the City and has gone to the marketplace to price these benefits for employees. On
October 27, 2009, SEAS presented a draft matrix of benefits to the Aquarium and SEAS staff;
the details are displayed in Exhibit E. This list of benefits will be subject to collective bargaining
with the five unions who represent Aquarium employees. Prior to the transition date, SEAS will
develop an Employee Handbook that will describe the policies, programs and benefits available
to eligible employees.

Could SEAS operate an Aquarium that met the principles of affordability to Seattle
families?

As part of its Business Plan, SEAS conducted a survey of peer institutions and determined that
the Seattle Aquarium was underpriced compared to other aquariums of its size and quality. It
also surveyed local attractions and determined it was priced competitively in comparison to them
(Exhibit F). Even with ticket prices increasing a dollar a year for the next five years as proposed
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in SEAS’ operating pro forma, the Seattle Aquarium would still cost less than the nation’s top
tiered aquariums charge today.

To address concerns regarding affordability, SEAS has pledged to continue and expand
programs giving access to members of the community who might not otherwise be able to visit
the Aquarium. Examples include free admission and subsidized transportation for qualifying
schools (40% student eligibility for free/reduced lunch program, ESL/ELL or special-needs
class) through the Splash! Scholarship Fund and distribution of 18,000-20,000 free tickets within
King County to people with special needs, disabilities, senior citizens, etc through direct requests
from non-profits. Further, SEAS will provide an analysis of affordability annually to the City
Council as part of its yearly update.

Could SEAS maintain a focus on marine conservation and education and maintain the
highest standard of care for Aquarium animals and specimens? '

The SEAS Board, in its June, 2008 retreat, officially reaffirmed its commitment to the mission
statement of “inspiring conservation of our marine environment.” SEAS has pledged to continue
the Aquarium’s stated commitment to maintain the highest standard of care for animals and
specimens. The Seattle Aquarium has been accredited recently by the Association of Zoos and
Aquariums (AZA) and has been told officially that it will not have to undergo an out-of-cycle
accreditation process because of the transfer of management/operations functions to SEAS.
AZA is the national agency which evaluates local zoos” and aquariums’ conformance to the
highest standards of animal/specimen care, and their statement of support for SEAS’
management/operations of the Seattle Aquarium underlines their belief in SEAS’ ability to
support the conservation mission and commitment to the highest standard of care of animals and
specimens.

Could SEAS and the City come to an agreement about how to maintain the physical plant?

The City and SEAS acknowledge that the Seattle Aquarium facility needs significant structural
and system repair, renewal or replacement. As part of the due diligence process, the City and
SEAS jointly commissioned a national firm (VFA, Inc.) to complete a detailed analysis of the
Aquarium’s physical plant on Piers 59 and 60 and identify an optimal schedule for major
maintenance based on system age and condition. The original VFA asset reports of Piers 59 and
60 are included as Exhibits G and H. These lists were modified by the Aquarium's engineering
staff based on their experience and expertise. As a next step, the Transition Team allocated
specific projects to the City and SEAS based on an agreed upon division of responsibilities
(generally, the City is responsible for the building shell and core and the underlying piers and
SEAS is responsible for exhibits and tenant improvements). Exhibit I describes the facility asset
systems, allocated by proposed responsible party. Aquarium management will decide
replacement and repair schedules and this will be a function of capacity, urgency, and
opportunity. ‘
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Conclusion

Based on the information analyzed during the due diligence process and presented above, the
Executive and SEAS have independently and jointly concluded that the Seattle Aquarium can be
successfully transitioned to SEAS long-term operations and management.

EXHIBITS:
Exhibit A — SEAS 10 Year Pro Forma Business Plan Narrative
Exhibit B — SEAS Expected Case Scenario 10 Year Pro Forma

Exhibit C — Report titled “Survey of Aquarium Employees — Proposed Transition to Nonprofit
Management”

Exhibit D — Employee Retirement Imﬁact Analysis

Exhibit E — Draft Proposed Employee Benefits Matrix
Exhibit F — Benchmark Analysis of Peer Institutions’ Pricing
Exhibit G — VFA Asset Snapshot Report 'for Pier 59

Exhibit H— VFA Asset Snapshot Report for Pier 60

Exhibit I - Asset List Allocated by Responsible Party
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Exhibit A — SEAS 10 Year Pro Forma Business Plan Narrative

1. Attendance

a. 2009 Full Year Forecast: 784,000 (ﬂat from 2008)
b. 2010 Full Year Forecast: 784,000 (flat)
c. 2011 and thereafter: +1.5% growth in annual paid attendance

i.

il

2, Revenue

Specific nonprofit led initiatives:

1. Annual investment reserve requirement of 2-4% of gross revenues
deployed every 2-4 years to help produce some new marketable features
every few years to remain viable and support essentially flat, slightly
growing attendance assumption.

2, Continued emphasis on interactivity of exhibitry as demonstrated by the
significant diver communication aspect intentionally designed into the
Window on Washington Waters exhibit unveiled in June, 2007.

Continued Aquarium initiatives:

1. Continued evolution of marketing plan for the Seattle Aquarium as
evidenced by the award winning Let Leonard In campaign and associated
growing attendance years from 2001 to present.

a. (Gate Revenue

1.
il

il

1v.

Ticket prices 2009: $16/adult, $10.50/youth, under 3 FREE

Future ticket pricing: Grows approx. $1/year on adult (pro rata on youth)
annually for first five years, roughly one quarter of that thereafter (subject to
change based on outcome of allocation of major maintenance responsibility
between City and Society).

Relative to comparable area attractions, the Seattle Aquarium remains at or
below relative pricing and relative to Aquariums nationally, the Seattle Aquarium
remains below average. :
Netted against inflation, the annual increase is considered nominal and will be
considered as a function of what the marketplace can reasonably bear.
Affordability programs: To address concerns regarding affordability, the Seattle
Aquarium currently provides programs to provide access to members of the
community who might not otherwise be able to visit the Aquarium, some
examples include:

1. Splash! scholarship fund for qualifying schools which provides for free
admission and subsidized transportation.

2. Distribution of roughly 18,000 free tickets annually to the community via
direct nonprofit solicitation of the Aquarium as well as distribution of
blocks of free tickets to the Parks Department for use via area community
centers. ‘

3. “Little Bit” overnight program for youth with disabilities and their
chaperones.

4. City Employees Latino night and Latino Family Night as well as outreach
into Latino community partnering with local nonprofits focused on this
constituency.

1
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Exhibit A — SEAS 10 Year Pro Forma Business Plan Narrative

Possible new affordability program ideas under nonprofit management
could include:

5. Outreach to the foster family community, provision of low or no cost

~ programming.

6. Outreach to the Children’s Hospital and Regional Medical Center,
provision of low or no cost programming.

7. Continued connection with senior living centers, providing an interesting
and fun outing for area senior citizens at a time of day best suited for their
needs. Nonprofit assisted-living centers which petition the Aquarium
directly today are provided with free tickets but no other services.

8. Low or no cost evening events catering towards different cultural groups
living in the Puget Sound region.

vi. Risk on the assumed average ticket: Chinook book, bargain discounting, City Pass
could all contribute negatively towards the Seattle Aquarium’s ability to maintain
revenue at modeled levels which are critical for the early years of transition.

b. Earned Revenue (Food and Gift Store via contracted partners Sodexo and Event
Network)

i. Food and beverage business is conservatively estimated in 2010 following
economic downturn in 2009. Commission revenues grow 4.5% per year
thereafter.

ii. Number of evening events grow at a similar rate, and fee for event rentals grows
at City of Seattle CPI for 2010 and 2011, and 4% /year thereafter.
iii. Gift store revenues are largely a function of attendance, the 2010 per cap sales are
assumed down per recession and recover in later years, growing just under
inflation at 2.5%/per year.

c. Contributed Revenue
i. Highest growth area for a nonprofit managed Seattle Aquarium with growth rates
in excess of 14% annually. Lead gifts occur in 2010 commensurate with targeted
transition date from area foundations with existing relationships with the
Aquarium. Revenue mix objective in 2018 suggest contributed revenue grows to
18% of overall revenue, up from 14% in 2009.

ii. Society focus shifts from growing individual fundraising events such as Splash!
and golf towards increasing all forms of contributed revenue in support of key
programs within and without the Aquarium physical space.

iii. Recent success in securing material long term federal government grants from
agencies such as National Science Foundation (NSF) and National
Oceanographic and Atmospheric Agency (NOAA) will continue with petitions
[and recently announced successful award] submitted for National Aeronautics
and Space Agency (NASA) and others. Simultaneously, the Society will
proactively fundraise with county, state, port and related authorities as well as all
types of foundations.

2
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Exhibit A — SEAS 10 Year Pro Forma Business Plan Narrative

3. Expense
a. Personnel: For the purposes of the 10 year pro forma business model all existing
positions between the Aquarium and the Society, with the exception of Aquarium
Director, continue indefinitely in the model. Wages, benefits and retirement elements
remain consistent with current City levels indefinitely. City employees who currently

participate in the City retirement system (SCERS), are assumed to continue to remain
within that system, with Society responsible for matching contributions into the plan.

Wage pool increase in 2010 and 2011 is based on City’s CPI assumption.

b. Non-Personnel: existing expenditures remain at current levels, with inflation
adjustments of roughly 4% annually.

" ¢. Annual reserve reinvestment requirement: A key assumption under nonprofit
management calls for 2-4% of gross revenues to be reserved each year beginning in 2011
and deployed every 2-4 years as needed to refresh elements of the Aquarium experience
deemed necessary to maintain desired attendance levels.

d. Incremental expenses associated with transition: Under Parks management, the
Aquarium p&l statement does not include all Parks costs of managing the facility.
Accounting and HR are provided centrally and are not charged back to Aquarium
operations. In 2010 and beyond, the p&I statement includes all direct costs, except some
transitional costs related to IT that may be covered by the City on an interim basis.

4. City/Society shared responsibility
i. Inlight of economic reality of 2009, City and Society agree to discuss the possible
transition of certain elements of the Aquarium more slowly than others in order
to delay the full financial impact in the first years on the Aquarium p&l.

ii. The City and Society will explore whether the City can provide some IT support
during the first year following transition to preclude the need for the Society to
hire an extra FTE to perform this work. This savings is assumed in the pro forma
and will have to be added back if an agreement cannot be reached.

iii. Insurance: The City and the Society have agreed in general terms to the City
continuing its coverage of property insurance indefinitely with the Society picking
up the cost for all other necessary coverage.

5. Operating Surplus/Deficiency
a. Under the expected case scenario, with assumptions as of March 2009, the Seattle
Aquarium under non profit management beginning in 2012 is capable of running at
breakeven to possible surplus, with the potential for reinvestment back into the
Aquarium greatest in the later years.

6. Major Maintenance
i. The City and SEAS agree in principle on the division of responsibility regarding
major maintenance.
ii. The pro forma does not address the elements of capital maintenance agreed to by
the City — see the 20 year operating agreement for details.
3
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Exhibit A — SEAS 10 Year Pro Forma Business Plan Narrative

iii. As described earlier, the Society plans to implement an annual reserve
reinvestment requirement of 2-4% of gross revenues to be deployed every 2-4
years to perform refreshment of the asset, particularly with regard to guest
experierice to enable attendance levels to remain consistent. This generates
roughly $750K by late 2012 which can be coupled with matching private
contributions to deploy nearly $1.5 million in early 2013.

7. Major Redevelopment
a. The 10 year pro forma business model does not assume a major capital project as too

much information remains unknown at this time to responsibly forecast the impact
properly. A significant capital campaign along the lines of the New Currents campaign
can be expected once a long range plan has been developed and approved by the City.
The viaduct replacement plans clearly present opportunity for a new connection to the
waterfront from the City and any discussion and planning of a redevelopment of this
area would include the Aquarium.

8. Reserves
a. Society unrestricted reserve as of 12/31/08 is roughly $1 million and is anticipated to end

2009 at roughly the same level. This figure is seasonal and tends to dip leading up to the
annual Splash! fundraising event after which it rebounds higher. This reserve is not
required to obtain the breakeven operating performance in the expected case scenario of
the 10 year pro forma business model.

b. The Aquarium maintains its equivalent reserve in the form of an ‘Aquarium Sub Account’
which typically is the surplus between membership revenues earned and direct expenses
spent. As of year ended 12/31/08 this account held a surplus balance of approximately
$435,000 and is expected to have a balance of roughly $350,000 at the point of
anticipated change in control of 7/1/2010. This balance required to absorb the potential
loss on operations in first couple years of the agreement as there are no other subsidies
considered in the 20 year management and operations agreement with the City.

¢. The combined reserve position of roughly $1.4 million is only sufficient to cover 1.45
months of operational expenses, if no revenue came into the Aquarium in any capacity.

9. Alternative Scenarios to 10 year pro forma ‘expected case’

a. ‘Low attendance’ scenario under nonprofit management
i. The 10 year pro forma was run assuming a precipitous drop in 2009 attendance

of 10% versus 2008, The resulting operational deficiency by the Aquarium would
be close to $649K for 2009 and another $268K in the first year of nonprofit
management in 2010. This combined loss would more than wipe out the existing
Aquarium reserve of $435K, even before the end of 2009, requiring the
Aquarium to cut direct expenses dramatically, or petition the City for general
fund support. Upon its first year of operation, the Society would rely upon its
unrestricted reserve to weather the $268K deficit until revenues rebound in 2011.

4
DPR 2009 Aquarium Management and Operations Transition Agreement FISC Attachment 1




1 JuswWyoey DSI Juewa21dy uonisuel], suonerad( pue juswsSeue]y wnrenby 6007 AdA

S

“1L0ff2 UOISUD.L] BY] YIIM PAIDIOSSD

2.unbif a01asa.4 fiay SD OTOZ Ul A121008 Y1 fiq pa.anba.i s1 yowym OTOZ-prUL JOSES 1503] 1D f0 ouDDg 2as0d D 2Dy 0] pagdadxa STIUNOIPYGNG WNDNDY Y], 1T 2J0N

89¢
L99
obvo‘r 916 66 928 €eg 14534 98T (61) =8) @9 (€orx)
4184 %00 A 7A4 %ERC %QL Y %89 9%56°G %o 9658 9%3TTT-
61TLY LgT‘ox T99°STE 1861 665bx eVLex {TIEY 16E‘TT ebro‘rr . gelior 996‘01
TEST oob€ tgee £o1°C 250°¢ 186 18T cotT €S1T 650°c 00IT
ger'g 966 SLg‘T 8SLT gt9‘e 68S5e [e15 fa3ottard £Se‘e 091°2 1£1°%
8691 0£9°T” 9951 gos1 ehbr €8¢t {eET vie 9TT1T 8LTT L9T1
6Ebe 2Sce 125154 000°‘e L161 88LT Yegr L9S‘T T0ST ogl't |IST
*ri4 60t €6¢€ 848 £9¢ 61¢ Gee T3TE 0o1¢ 662 162
SE9°T TLST 605°‘T oShr £6€71 6£€T L8821 LETT 611 T/IT vz
LIPS ves fdo}t ogt ogb ji24 ceb Sob fag 6zr el
{748 Lot 9T g9St oSt St ob1 1584 1ot < k4
929 009 9.8 258 1e9 01§ o6b Ly 5744 6z jxad
vobr 6Sc1 0021 bgot obo‘T 9t6 116 8L8 692 1374 el
LS |LbT jiga! gebt ootr 99ET [A%%1 00€T T63T cSe1 99bT
%8E°S 9%SL°E %LeS %85°€ %669 %L1 L %KE L %T10°L %5¢g %LLT-
6ST‘gT €€l OT19°9¥ QLLST Z82‘St LETbT Pgz‘er TLETT 19S°1T 0L9‘or 29801
16 06 38 98 tg 8 18 08 QL L 06
6V 14 Ly [*14 S 144 e [34 34 1w o
6681 gezT LLOT St6 638 Lel 889 65S 6% T6¢ L9
w6 Geg vel S€g LSS 68t 6Th 9LE oge [o) 4 o1g
gzt 0g1 Q1T S11 2Ir g0t Sor 201 66 g6 6
S18 664 eg8L €94 i27A vel’ £0L 289 099 099 006
99 9€L Lol 089 €S89 8¢9 tog 08S . 8SS ot1§ g6v
FAd4 €8¢ £5¢ Gee 66T 5744 €Se gee 91T 00¢ L1g
€12 toe S61 Lgt 6L1 1943 Yot 451 oSt oSt 5741
L¥Ee [sracd 960°c GL6T LSgT 1971 1€9°T €381 bt €EET gSe‘r
666‘01 08501 vebiot zTO0T £L8°6 Shz6 PEg‘g {L0°g ze8L z06‘9 916°g
g6 ZT02 §T0T b1 Cerd T10c €TI0 2162 Ti0< OT0g% 00T Q002
olewinsy ojewmsy ojewinsy  dlvwansy ewrnsy oyewrnsy oyemunsy arewrnsyy Jlewisy Ojewinsy [NV

6003 ‘I 190100 JO S BPULIO] 014 OLIRUIOS 958)) parradxy

BULIO 01J JB3 X (] OLIBUIIS dse)) Paydddxy SVAS — o NYIYXH

(Souwardyga(q)/snjdmg
9ZeIoAy (SY0Z-0T0T) JedX IAIL

. (Huwapysq)/snpdmg
98ea9Ay (0T02T-0T0T) T8IX U],

T9I0N (Luspgaq)/snjdms
~3od( 19N

% o8ueyD XI1X
sosuadxy SuneradQ e10L
(TI0V4) senieg
(TOSHATT) SO0URIOS 91T
(1STND) $901AT0G Is9nH
(Onaw) voneonpy
(FgW) dryszequusiy
(OIIW) Suneyre
(LD £Sojounypday, uonewLioyuay
(YH) s921noseoy uewIngy
(NI) souenry
(Af@) 1uswdoass
(NINQV) uonensupy
143 Aq Sesuadxy suneiad(

% 98weyD X1X

anuaAey suonexadp reioL
umtrenby - 0
AP0 - 17RO

puny fenuuy

swiS1g [euoryeonpy

ss01D @ 10D

sso1) @ yseds
SUONNJUITO)

(A[10MIBN JUDAY) 101G IO

$39y [e1Uay IUSAY

103e19d() POO4 OYXapos
SUOISSIOUOD)
sAIgSIoqUIS

SUOISSTWPY
SNUSASY

qurs$

O'SY WOISIIA

ue[q ssoutsng wWnLenby s[yess
JUDUIdIR]S SSOT pUR 1JOIJ




9
[ Jusunoelly OS] 1usteaIdy uonisuel] suoyered() pue juswsSeueiy wnuenby 6007 Ydd

%00T %00 %001 %001 9%00T 9% 00T %001 9%O00T %001 %001 Te10L
%8t %LT %91 %97 %5T %T %Vt %Vt %V %V pamqrguod
%8 %8 %8 %8 %8 %8 %6 %6 %6 %6 peurey
%EL %YL %SL %9L 9%LL %LL %LL %LL %LL 9%LL oren
. XIJAL 9TUSAY [euoneisd(
%8E-S 9%SL-€ %LE"S %8S°€ 2669 RLEL %884 %YO"L %Se-g 9 LLx~ anuaAYY suonelddQ 101
%0°C %0°¢T %0C %0C %O %07 %0T %0 %0°< %O ST- wnirenby - QO
%02 %0°C %0°T %0 %0°T %0°T %0°€ %0°T %0°C %0°T Lewog - IO
%0b1 %0°P1 9%0°b1 9%0°b1 %01 %01 9%0°b1 %01 %1°Se %89 pung renuuy
%0 b1 %0°b1 9%0°b1 %0+T %01 %0°br %0 b1 %01 %59 %070 swid1gd reuoneonpy
%B'T %bve 9%9°¢ %8°C %6'C %0°C %1€ %%'E %t %0V SSOID @ JI0D
%0°T %C'T %z %9°T %8¢ %0°€ %1€ %E°€ %0°0 %L 9T- sso1) @ yse[dg
. SUOTINQLITUO0)D
%0 %0 %0°¥ %0 %0V %0 %0V %0 %66 %Se ({10MI8N 1URAT) 3101 IO
%L'8 %L'8 %L'8 %L'8 %L'8 %L'8 %L'8 %6°L %8L %84 [eluey 1ueAy
%St %St %S ¥ %St %GV %St %SV %St 9%0°0 %EPI- OYXapos
STOISSIIUO))
%L°S %6°S %19 %9 %9°9 %89 %BLL %SL %9 %0°9 sdrysToquay
%0 %91 %ot 9%S°T %8°9 %TL gy L %6°9 9%0°6 %2 0- SUOISSTHIPY
S3Tey [IMOID STUPAST
%51 %S'1T %51 %51 %ST %51 %51 %51 9%0°0 %070 .
0LI‘C88 |IT‘0Lg 09Z°LSg 16S‘v¥g 60T‘2EY TIQ6TIY 969°L0g 09L‘S6L 000‘bgL ooo0‘vgL ooo‘vgL MOID) Iy oouepuaNy pred
g10% 102 GIOE 5162 ' 0% 10T TI0S 0% 01062 GOE g00%
sewmnsy 9jewnsy  ewnsy  ISjewnsy oewnsy Iyetunsy oewrnsy dewrnsy Jlewnsy OjeWIOSH [BNPY . yursg
0°EY UOISIIA
60072 ‘1€ 190130 JO S® BULIO] 01 OLIERUIDS ISE)) paroadxy uejq sseursng wnirenby spyesy

USRS SSO] pue 1goIg

BULIO 0XJ I3 X (] OLIBUIIS 3sk)) PIdddxy SVAS — d NYIYXy



(

. hibij "
Survey of Aquarium Employees PrEo)IgosecltF(r:ansmon to Nonprofit Management

/
I

In order to have an indication from current

Seattle Aquarium employees about some of their

anticipated choices after transition to nonprofit
management, the City, SEAS (Seattle Aquarium
Society) and the labor unions representing
Aquarium employees developed a short survey
(see back page). Staff were asked to respond
anonymously with the understanding that their
responses were not binding, but would help
us gather a better picture of their desires and
intentions. The survey was conducted from
September 14-18, 2009.

Of the 76 permanent employees who got the
survey, 63 completed it (83%). Note that a few
questions were not answered (or the question
was rewritten to change the

meaning) and those have

been excluded from the results

that are displayed below, so

the total answers to each

question are fewer than 63 in

several cases. There was an B 11%
opportunity for staff to make @
written comments, and those

are included at the end of this

paper.

Aquarium employees are
concerned about their personal
welfare as they consider the

B 15% (9)

SCENARIO #1 where current Aquarium
employees can remain in and continue
to contribute to the Seattle City
Employees Retirement System (SCERS)
after becoming employees of SEAS.

In this case, 71% or 43 of the survey
respondents would prefer to transfer
to SEAS employment and remain in
the SCERS; only seven respondents
would prefer to transition to other City
employment. Nine plan to retire and
become SEAS employees and two plan
to retire/resign and not work for either
the City or SEAS.

3% (2)

F171%
(43)

xpect to transfer to SEAS employment a’nd remain in SCERS

upcoming transition; Aquarium B Expect to transition to other employment with the City

employees largely desire to
continue to work at
the Aquarium.
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Expect to retire from the City and become a SEAS employee

Expect to retire or resign and not work fof either the City or SEAS




Exhibit C

Wg{%ﬁfwf Transition to Nonprofit Management

urvey of Aquarium Employees

SCENARIO #2 where 3% @)
approval has not been
granted to allow current
Aquarium employees
transferring to SEAS
employment to continue

to contribute to SCERS.
Aquarium employees who
want to stay in SCERS could
remain City employees
under the supervision of
SEAS for a specified

time period.

34%
@2n

xpect to transfer to SEAS employment, without the ability to continue to

. contribute to SCERS
In this case, at the

end of the transition # Expect to transition to another City position (outside the Aquarium) in order to
period 63% of the continue to contribute to SCERS
I

survey respondents B Expect to retire or resign and not work for either the City or SEAS

(39 individuals) would

prefer to transfer to

SEAS employment without the ability to continue to contribute to SCERS, 34% (21) would
prefer to move to another City position (outside the Aquarium) in order to continue to
contribute to SCERS.

ADDITIONAL ISSUES:
Staff were asked to rate how important each of the following statements is to their future plans

(scale of 1 "not at all important” to 5 “very important”).

Continuing to work at the Seattle Aquarium was rated
highest (had the most accumulated points) with an average
score of 4.59 and with 48 respondents rating it “very
important”.

Having a “grace period” of up to 2 years (to decide whether
to join SEAS, find another City job, or retire/resign) received

- the next highest number of points with an average score of
3.99 and 36 “very important” ratings. Being able to continue
to contribute to SCERS ranked third with an average score of
3.88 and 33 “very important” ratings.

300

250

200

having a longer “grace period” than 2 years

150
having a “grace period” of up to 2 years to decide

100 continuing to work at the Seattle Aquarium

. being an employee of SEAS

50 7 continuing to contribute to City’s retirement system whether working for the City or SEAS

remaining a City employee
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urvey of Aquarium Employees Proposed Transi

‘A 2-year grace period is too long. A 1-year period is
more than adequate and allows the Society to more
easily configure staffing and positions to meet the needs
of this more focused and dynamic organization. 2 years .
extends the “agony” and clouds the ability of the Society

“If 1 am retired when the transition
occurs, none of this will matter to
me at all. This questionnaire only
talks about retirement, The nature
of medical benefits might influence

to manage effectively. whether |
Recruitment and P o ' cared about
retention all become My primary concerns include  being a City
more difficult with a . or a SEAS
"2-path” program. the health and well-being of the employee.”
Make a dean break—— gnimals, the mission and being

able to continue to live/support
myself and family.”

“If | decide to stay with
the City, transferring to
a job similar to what |
actually do now will not be reflected in what my job title
is now. My job title does not accurately reflect what | do.”

“For employees new to the City system, it is important -
to know whether the funds currently in the retirement
system will be rolled over or cashed out. What will the
choices be if we can't stay in the SCERS?”

“Becoming an employee of SEAS is dependent on the
quality of the health insurance offered and job security
(i.e. ‘grace period”) comparable to other options. If |
retire from the City and become an employee of SEAS,
would | have the option to decline to participate in their
healthcare program (instead, purchase, on my own, a
group plan from the City as a retiree)?”

“Although my contributions to the retirement system
are minimal, | do value the benefits from it. At transition
time, | will be evaluating my options, not just from the
City and SEAS.”

9 ’ DPR 2009 Aquatium Management and Operations Transition Agreement FISC Attachment 1

“I will have
no problem
going with
SEAS as
long as the
mission stays the same. Animal
health is priority. | can handle
some benefit changes and | am
aware that this will happen.”

“Continue with the
transportation subsidy”

“I would like the Aquarium
management to get a
commitment from the City to
transfer us to other jobs in other
departments as jobs become
available. It is very frustrating that
we only have the Parks Dept.
offering to transfer us to other jobs
with the department. We work

for the City and | don't see them
backing us up!!! Parks Dept needs
to talk to other departments within
the City.”




Exhibit C

Survey of Aquarium Employees Proposed Transition to Nonprofit Management

SCENARIO #1
SEAS assumes management of the Aquarium operations. The City has received notification from the IRS that
current City employees at the Aquarium can remain in and continue to contribute to SCERS after becoming
employees of SEAS. Employees would choose one of the following:

a) transfer to SEAS employment (become a SEAS employee);

b) remain with the City in a position at a comparable level in a City department (outside the Aquarium); or

©) leave City employment at the employee’s option.
Under Scenario #1, assuming you could continue to partlc1pate in the City’s retirement system,
would you: (check one box) There were 61 respondents to this question

Expect to transfer to SEAS employment and remain in SCERS = 4% voias

Expect to transition to other employment with the City = 7 votes

Expect to retire from the City and become a SEAS employee = 9 votes

Expect to retire or resign and not work for either the City or SEAS = 2 votes

SCENARIO #2
SEAS assumes management of the Aquarium operations. At the time of management change, IRS approval
to allow current City employees working at the Aquarium who transfer to SEAS employment to continue to
contribute to SCERS has not been granted. Under this scenario, City employees who want to stay in SCERS could
remain City employees under the supervision of SEAS for specified time period. At the end of that time period,
employees would be asked to choose one of the following:
a) transfer to SEAS employment (become SEAS employees);
b) remain with the City in a position at a comparable level in a City department (outside the Aquarium); or
©) leave City (SEAS) employment at the employee’s option.
Under Scenario #2, at the completion of the transition period, assuming you could not continue to
participate in the City’s retirement system, would you:
(check one box) There were 62 respondents to this question
Expect to transfer to SEAS employment, without the ability to continue to contribute to SCERS = 3%
votes ‘
Expect to transition to another City position (outside the Aquarium) in order to continue to contribute to
SCERS = 21 votes
Expect to retire or resign and not work for either the City or SEAS = 2 votes

TIONAL ISSUES
On a scale of 1 to 5 (1 being “not at all 1mportant and 5 being “very important”), how important are

the following options to you? Please rate each option from 1 to 5.

remaining a City employee:
Of 63 respondents 1==19, 2=9, 3=17, 4=6, 5=12 with an average ranking of 2.73
continuing to contribute to the City's retirement system whether working for the City or for SEAS
Of 63 respondents 1=6, 2=5, 3=12, 4=7, 5=33 wiith an average ranking of 3.88
being an employee of SEAS:
Of 63 respondents 1=10, 2=5, 3=24, 4=10, 5==14 with an average ranking of 3.20
continuing to work at the Seattle Aquarium:
Of 62 respondents 1=2, 2=1, 3==3, 4=8, 5=248 with an average ranking of 4.59
having a “grace period” of up to 2 years from the effective date of the transition to decide whether to
join SEAS, find another job with the City, or retire or resign and not work for either:
Of 62 respondents 1==7, 2=3, 3=10, 4=6, 5=36 with an average ranking of 3.99
having a longer “grace period” than 2 years to deCIde about employment options for employees who
meet certain criteria:
Of 63 respondent

ranlding zm? i

<3
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Exhibit E — Draft Proposed Employee Benefits Matrix
Seattle Aquarium Society
*Draft* Proposed Employee Benefits Matrix
Dated: October 27", 2009

The accompanying comparative matrix is intended to assist Aquarium employees

in understanding the potential differences between Seattle Aquarium Society

(“SEAS”) current policy or proposed benefit at the time of transition and what is
currently in place with the City of Seattle. SEAS reserves the right to modify or
change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at
this time. While they are modeled in the pro forma business plan, they are

subject to change at any time. They are also subject to collective bargammg and
therefore are for illustrative purposes only.

Category

Proposed SEAS Benefit

Current City Benefit

Wage Levels

Wage level at time of
transition will remain the
same for that year. Wage
levels are determined
annually through budget
process via referenced
index rates as well as
governing contracts if
applicable.

Wage levels for represented
employees are governed by
contracts. Some
classifications receive step
increases based on
longevity. Cost of living
increases tied to an index
rate are also defined in
contract and are generally
applied annually.

For employees in the
broadband system —band is
informed by market rate
analysis and salaries are
determined by management
based on performance. Non-
represented employees often
receive the same cost of
living adjustment as coalition
of City unions.

Wage cost of living
increase timing

Annually for all
employees effective April
1%, City employees
under SEAS
management likely to
remain on City calendar.

Annually for most employees
effective in January but
lagged a year from the prior
June. Contracts specify
timing.

Positions

SEAS intends to employ

City positions are
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of

transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Category

Proposed SEAS Benefit

Current City Benefit

all positions in place at
the time of transition
except for those positions
who clearly wish to retire
from employment. For 12
months following the
transition date, SEAS
intends no reduction in
force or layoffs. After this
period, SEAS will
maintain positions which
best suit the institution’s
needs at that time which
is no different from how
the City operates today.

established, abrogated, and
modified by Council action,
usually through the budget
process. Position authority
may be granted but not
necessarily used depending
on the judgment of
department or division
leadership. Layoff decisions
are at the discretion of
management. Civil service
positions have bumping
rights.

Vacation Leave

Vacation accrues from 1%
day but new employees
(excluding incoming
former City employees)
must work 90 days prior
to use of vacation.

Yr 1 =12 days

Yr 2 thru 4 = 15 days

Yr 5 thru 9 = 18 days

Yr 10 thru 14 = 20 days

Vacation accrues based on
hours worked from the 1
day, but employee (full and
part-time) must work
approximately 6 months
before taking vacation.

Yr 1-Yr 4 = 12 days

Yr 5 thru Yr 9 = 15 days

Yr 10 thru Yr 14 = 16 days
Yr 15 thru Yr 19 = 18 days

15+ = 25 days Yr 20 =19 days;
days. Thereafter 1 day per year for
each yearupto Yr30upto a
max of 30 days.
Personal Leave Up to 2 days per year Up to 2 days per year for up

to 10 years (or 18,721
hours), afterwards 4 days
per year.

Employees who are FLSA
exempt receive 4 executive
leave days annually and can
receive up to 6 merit days.
These employees are not

15
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of

transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Category Proposed SEAS Benefit | Current City Benefit
eligible for overtime pay.

Sabbatical Yes, up to 30 days Yes, up to 12 months unpaid

Leave unpaid leave but with following 7 years continuous

continuance of medical
coverage in a 12 month
period, subject to certain
conditions.

service. Medical insurance
continues.

Vacation Carry Over at
Year End

[ntent to adopt a
maximum of 4 weeks
(240 hours) annual carry
over. Exceptions can be
granted.

Max vacation balance is
equal to two times the
employee annual accrual
rate. Exceptions and three
month grace period can be
granted. '

Holidays

10 holidays per year

10 holidays per year

Sick Leave

1 day earned per month

1 day earned per month

Bereavement (funeral)
Leave

3 days in the first 14
following loss, sick leave
may be used in
extenuating
circumstances.

Up to 2 days of paid leave
dependent on distance
traveled. Up to 4 additional
days taken from sick leave
balance. Max allowed is 5
days and rules apply based
on “blood” relatives.

Other Leave

Jury Duty, Military, Family
Med Leave or equivalent
if less than 50
employees, Maternity,
Worker's Comp,

.Educational, Time off to

Vote, Withess duty

Jury Duty, Military, Family
Med Leave, Maternity,
Worker's Comp, Educational,
Time off to Vote, Witness
duty

Employment
Assistance Prog.

To be established and
available to all employees
at no charge.

Free to all employees and
families via Family Services.

Long Term Disability

Premium paid 100% by
Employer. Benefits paid
at 60% of salary up to
$6K/month. 90 day
waiting period.

Employer pays 100% of
premium for basic coverage
of $400/month after 90 days
following accident.

Dependent Day Care

Section 125 plan flexible
spending accounts will be

Dependent Care Flexible
Savings Account available;

Reimbursement and

16
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of

transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Category

Proposed SEAS Benefit

Current City Benefit

Assistance Programs

made available to
employees {o cover
eligible dependent care
expenses.

Health Care
Reimbursement Acct

Section 125 plan flexible
spending accounts will be
made available to
employees to cover
eligible medical
expenses.

Offered as part of section
125 plan

Basic Life insurance

Premium paid 100% by
Employer. Benefitis 1 X
annual salary to $100,000
max and also covers
AD&D. Voluntary
additional coverage
available.

Premium paid 40% by City,
60% by employee. Benefitis
1.5 x annual salary and also
covers AD&D.

Supplemental Life
Insurance (voluntary)

Will be made available,
premium is 100%
employee responsibility.

Capped at 4x annual salary
and premium is 100%
employee responsibility.

Accidental Death and
Dismemberment

Will be covered in Basic
Life insurance benefit

Voluntary at 100% employee
premium responsibility.

(AD&D) offering.
Health Insurance Intent to provide Four choices for medical
Carriers 1.) choices for (two Aetna, two Group
deductible levels. | Health)
2.) request proposal
for coverage from | Two choices for dental
all local carriers to | (Washington Dental & Dental
include HMO, PPO | Health Services)
and related
providers. One vision plan ( VSP)
3.) Best fit for financial
condition of self-
supported
Aguarium.
Health See separate section for | See separate section for
(Medical/Dental/Vision) | description of basic plans | description of plans and

Insurance Coverage

and funding choices.

funding choices.

Sick/Vacation leave

Intent to honor accrued

Formula-based payout upon

17
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seaftle Aquarium Society current policy or proposed benefit at the time of

transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Category

Proposed SEAS Benefit

Current City Benefit

accrued balances

balances earned under

retirement or separation from

City service. City employment.
Retirement Plan Intent to offer a 403(b) tax | Defined benefit plan.
deferred defined Current City contribution is

contribution plan.
Employee participation is
voluntary for both SEAS
and City employees
under Aquarium
management up to the
individual IRS allowed
limit. SEAS staff with at
least 1000 hours of work
per year are eligible for
an employer matching
contribution which will
range between 0% and
8.03%.

8.03% and sick leave is paid
out at 25% at retirement
unless employee is a VEBA
employee (part of an “eligible
group” that has to vote
affirmatively for this
option...which allows 35% of
sick leave to be rolled over to
Deferred Compensation
account for medical
expenses and employee
pays no taxes).

Employees also have the
option of participating in a
457 deferred compensation
plan managed by Prudential.

Credit Union N/A Yes
Direct Deposit Yes Yes
OT Pay for Holidays Yes Yes
Tuition Assistance Yes, may be availableto | Yes

eligible employees
provided coursework is
consistent with work
duties. Amount to be
determined on case-by-
case basis. Voluntary
separation by employee
within 1 year of last tuition
could result in repayment
requirement.

Worker's Comp

Claims paid by State but
monitored by SEAS. A
premium is paid monthly
as part of payroll to the
State for this insurance.

Claims paid by City which
self-insures and pays 100%
of all claims.
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of

transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Category

Proposed SEAS Benefit

Current City Benefit

Long Term Care

Voluntary at 100%
employee premium
responsibility, Existing
City employees wishing
to retain their existing
plan will be able to do so
with John Hancock. Not
available to non-City or
new employees initially.

Voluntary at 100% employee
premium responsibility — plan
administered by John
Hancock.

Transit Subsidy

Metro Bus pass coverage
for full-time and
permanent part-time
employees. Will move to
ORCA card in 2010 with
decision on “passport” v.
“choices” dependent on
all employee transit
survey.

Metro Bus pass coverage for
employees. Moving to
ORCA card “choice” in 2010
with e-purse deposit of
$81/month maximum
subsidy.

Workplace

Substantially unchanged
from existing workplace
conditions at Seattle
Aguarium.

Workplace as described
under employee handbook
and ordinary conditions at
Seattle Aguarium.
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of
transition. SEAS reserves the right to modify or change its benefits offering at any fime.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Health Benefit (Medical/Dental/Vision)

Current City employees may choose between four different medical plans
administered through the City, two with Aetna and two with Group Health. SEAS
has provided major insurance carriers in Seattle a blind census of the
prospective total combined Aquarium employee population and obtained
preliminary nonbinding pricing to provide similar coverage for all employees. The
plan is similar to those offered by the City in most major categories.

The premiums for similar coverage across a much smaller base (roughly 80-90
employees at the Aquarium versus 11,000+ at the City) result in significantly
higher premiums.

The below table indicates how the SEAS proposal will compare to the current
structure at the City.

Data per Open Enroliment Guide for Plan Year 2010 — City of Seattle
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Exhibit E — Draft Proposed Employee Benefits Matrix

Comparative Matrix between Seattle Aquarium Society current policy or proposed benefit at the time of
transition. SEAS reserves the right to modify or change its benefits offering at any time.

The enclosed benefits are presented for consideration and reflect SEAS intent at this time. While they are
modeled in the pro forma, they are subject to change at any time. They are also subject to collective

bargaining and therefore are for illustrative purposes only.

Employee's Monthly
Premium
Contribution (ee plus |Per cent of
Employee's Monthly [spouse/domestic premium
Total Monthly |Premium partner either with |covered by
Medical Plan Premium Contribution (ee only)|or without children) |employer
City of Seattle Preventative
Plan S 899,70 $S 48.1216S 98.50 89%
City of Seattle Traditional
Plan S 813.11($ - s 32.24 96%
Group Health Standard Plan| $ 867.33 S 48.40($ 99.90 88%
Group Health Deductible
Plan S 798.63 15 25.00|S 56.92 93%
Prospective SEAS plan between 90-
(medical, dental, vision) S 1,25560 |5 25.00 | between $38-5120 |97%
21
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cy City of Seattle

Gregory J. Nickels, Mayor

Office of the Mayor
November 17, 2009

Honorable Richard Conlin
President

Seattle City Council

City Hall, 2" Floor

Dear Council President Conlin:

I am pleased to transmit the attached proposed Council Bill that authorizes the Superintendent of
the Department of Parks and Recreation to enter into an agreement allowing the Seattle Aquarium
Society (SEAS) to operate and manage the Seattle Aquarium for the next twenty years. This
agreement supports the City’s and SEAS’ long-term objective of having the City-owned Seattle
Aquarium managed by a non-profit agency, consistent with established best management
practices.

SEAS was originally established as a non-profit agency whose mission was to promote for
charitable, scientific, and educational purposes, the study of marine life and conservation, and
public education and recreation. The agreement authorized by this Bill, which outlines the terms
and conditions that SEAS will adhere to in operating the Aquarium, follows the guiding
principles established by the City Council through Resolution 31080. Execution of the agreement
represents the final step in realizing the vision of a revitalized Aquarium as embodied in the 2005
Memorandum of Agreement between the City and SEAS that resulted in the successful
renovation of Pier 59, record attendance at the Aquarium over the last two years, and capacity-
building in SEAS’ organization in preparation for the successful management of the Aquarium
both now and in the future.

Approval of the proposed Council Bill will allow the Seattle Aquarium to continue to fulfill its
mission to inspire conservation of our marine environment and serve as a vital attraction on the
City’s Central Waterfront. Thank you for your consideration of this legislation. Should you have
questions, please contact Tim Gallagher at 684-8022.

‘ incerely,

GRE&NICKELS
ayor'of Seattle

: Hon jable Members of the Seattle 'Q;COUHCil

g

600 Fourth Avenue, 7" Floor, P.O. Box 94749, Seattle, WA 98124-4749
Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360, Email: mayors.office@seattle.gov
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon request.
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STATE OF WASHINGTON - KING COUNTY

-~88,

248692 No. TITLE ONLY
CITY OF SEATTLE,CLERKS OFFICE

Affidavit of Publication

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a
CT:123205,207-08,10-13-14
was published on

12/24/09

The amount of the fee charged for the foregoing publication is the of § 84.90, which amount

has been paid in full. ZLA/
4
@/Ai?ed a rn tq before me on
12(24/09 /(/\
i '

Notary Wor the Staﬂg,bf Washington,
residing in Seattle

* Affidavit of Publication V




State of Washington, King County

TITLE—ONLY%PUBLICATION
The full text of thie following ordinances;

passed by the City Council on December 14,
2009, and publ%s]led here by title only, will
be matled upon' Bqubst, or can be acosscad |
at hitp:/lclerk cisedttle wa us. Tor further

information,‘cantgcit the Seattls City Clerk:
at 684.8344, 0 ‘

- ORDINANCE No. 123205
AN ORDINANGE  rolating o the
Department of Parks Recreation; autho-

rizing the SupeMitendent of Paris and
Recreation to enteninto an agreement with
Aquariim o

The Seattle Aquarisim aciety for operation
and manage é’igtyt Seattle Aquarium;
CE NO. 123207

!

;

NO. 123208

AN ORDIN,A%ICE relating to the Seattle :

Center Depm't;inX nt thorizing execution

of an agreementiwit Qiant Magnet for the /

gresentation of annual festivals at Senttle ‘;
enter, .

. ‘
ORDIN, WNCE NO. 123210

AN ORDINA Telating to Seattle | s
Public Utilities; authorizing the Director of |
Seattle Public Utilities to accept two ease- |
ments for new, City-owned water facilities in' |
9000 Olson Pla ;S\Z, Seattle, King County, |
Washington an todeclare an easement for |
drainage purposés in‘the above property sur: |
plus to the City of Seattle’s needs. ~ |

ORDINANCE NO. 128213

AN ORDINANCE relating to City
employment; establizhing new titles and/or
salaries, retitling, and reclassitying positions
in the Office of the City Clerk, Legislative
Department. ¢

ORDINANCE NO, 123214
AN ORDINAN{ CE“appnopriating money to

pay certain audited claims and ordering the
payment thereof.

Publication ordered by the City Clerk
Date of publication in the Seattle Daily

———————Journal of Commerce, Decornbor 24, 2009;
S 12/24(248692)

Page 2 of affidavit
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