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August 13, 2026 
 

M E M O R A N D U M 
 
To:  Human Services, Labor, and Economic Development Committee 
From:  Tamaso Johnson and Jasmine Marwaha, Analysts    
Subject:   Fair Pricing and Transparency Ordinance (CB 121267) 

Introduction and Overview  

At its August 7th meeting, the Human Services, Labor, and Economic Development Committee 
(Committee) received a presentation from the Mayor’s Office on the Fair Pricing and 
Transparency Ordinance, Council Bill (CB) 121267. The proposed legislation would prohibit 
covered retailers from engaging in “algorithmic price discrimination” to modify the price of 
groceries and certain other goods and require covered retailers to disclose the eligibility criteria 
for discounted prices.  

This memorandum provides background on the proposed legislation, summarizes the 
legislation, presents policy considerations, and discusses next steps in the legislative process.  

Background 

A recent report from the Federal Trade Commission describes the changing landscape of pricing 
in the sale of consumer goods and services: 

[I]n the U.S. today, most consumer goods and services are sold on a posted-price basis, 
meaning the seller presents the buyer with the prices of different goods or services, and 
the buyer can choose which offers to accept, if any. [...] While the set of products and 
services offered by a particular seller—and their corresponding prices—were historically 
the same for most potential buyers under the posted-prices paradigm, that is no longer 
necessarily the case. Today, particularly online, potential buyers can have different 
experiences when visiting a seller’s business: the offers the seller presents to a particular 
buyer can depend on a host of other factors, including the demographics of the 
prospective buyer, the buyer’s location, the buyer’s previous history with the seller or the 
seller’s partners, etc. 

This new personalized buying experience is the result of surveillance pricing, an ecosystem 
designed to use large-scale data collection to help sellers maximize their revenues by 
customizing the pricing, as well as the selection of products and services, offered to each 
consumer.1 

Surveillance pricing functions through a combination of technologies that: (1) gather, 
aggregate, and analyze information about individual consumers; and (2) utilize that information 
to vary the price presented to the consumer. Price variation in this context may manifest as 

 
1 Federal Trade Commission, Issue Spotlight: The Rise of Surveillance Pricing, available at: https://www.ftc.gov/news-
events/features/surveillance-pricing  

https://seattle.legistar.com/LegislationDetail.aspx?ID=8166554&GUID=050CEA54-3AED-44AE-899E-D5A4573543E2&Options=ID%7CText%7C&Search=121267&FullText=1
https://www.ftc.gov/news-events/features/surveillance-pricing
https://www.ftc.gov/news-events/features/surveillance-pricing
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either changes to the listed price, an advertised “sale” price, or some combination of both. 
Individual variations to listed price may be invisible in an online retail environment where the 
prices are only displayed digitally. The introduction of electronic shelf labels allows for the use 
of display price variation in a physical store setting that was previously only possible in online 
shopping.  

Most current consumer protection laws were created before this type of individualized pricing 
was possible or imagined. Increased awareness of the growing use of technology to both collect 
information about consumers and to harness this information to set prices has led several 
jurisdictions to consider policies to regulate surveillance pricing. Policy and regulatory 
interventions in the use of technology for pricing often focus on their application to key 
categories of consumer goods and services, notably groceries and rental housing. The Council’s 
passage of Ordinance 127241 in 2025, prohibiting algorithmic rent fixing, is an example of 
legislation restricting the use of technology designed to set a price (in that case, rental housing 
cost) through an algorithmic analysis of various data sources. 

At least five state legislatures have passed bills in 2026 that impose restrictions on algorithmic 
or surveillance pricing practices for groceries or other retail goods. Connecticut, Maryland, and 
New Jersey’s legislation on this topic has been enacted, New York’s bill is pending action by the 
governor, and the governor of Colorado recently vetoed such a bill that was passed by that 
state legislature. Several other states, including Washington, have considered but not passed 
surveillance pricing bills.2 

Council Bill 121267 

Council Bill (CB) 121267 is intended to address the use of surveillance pricing by creating a new 
Chapter 7.35 in the Seattle Municipal Code that would: 

• Prohibit covered retailers from using an electronic shelf label system to display a price 
that has been modified using algorithmic-based price discrimination;  

• Prohibit covered retailers from engaging in algorithmic-based price discrimination for 
grocery items and certain other goods; and  

• Require disclosures of the eligibility criteria for discounted prices.  

 
 

 
2 Attachment 1 compares key elements of several proposed or enacted state regulatory schemes. 

https://seattle.legistar.com/LegislationDetail.aspx?ID=7431425&GUID=8FBCD163-280C-4B60-8854-F6CB2E333EDC&Options=ID%7CText%7C&Search=127241&FullText=1
https://app.leg.wa.gov/billsummary/?BillNumber=2481&Year=2025&Initiative=false
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Algorithmic-Based Price Discrimination 

CB 121267 defines algorithmic-based price discrimination as setting, altering, or manipulating 
the price of goods based on monitoring, tracking, or automated analysis of a consumer’s 
behavior, location, demographic characteristics, biometric data, or other personal information.3  
 
As a catch-all provision, the definition states that algorithmic-based price discrimination 
includes offering random variations in prices to different consumers. The definition then 
clarifies that differences in prices between different consumers are not algorithmic-based price 
discrimination, and would therefore be allowed, if the difference in prices are based on:  

• Delivery costs or location; 

• Pricing set at a physical-store location and available to all consumers at the location; 

• Coupons from a manufacturer or third-party, provided the covered retailer does not use 
or share personal information in determining the amount or targeting of such coupons; 

• Discounts offered to a consumer terminating or taking steps to terminate a subscription, 
loyalty program, rewards program, membership, or co-operative membership, to retain 
that consumer, or to cross-sell a similar or related item to a consumer, provided that the 
discounted price is available on equal terms to all similarly situated consumers;  

• Discounts for consumers who meet eligibility criteria, such as buying bulk purchases, 
signing up for mailing lists, participating in a promotion, etc., provided that any consumer 
could potentially meet the eligibility criteria; 

• Discounts to members of a broadly defined, commonly accepted group of consumers, 
including but not limited to: teachers, students, veterans, employees, and seniors; and 

• Participation in a loyalty, membership (including cooperative memberships) or rewards 
program that consumers affirmatively purchase or enroll in, where the discount is 
available to all members. 

The legislation would allow for prior purchase history to be used to set discounts for a subset of 
loyalty program members, provided that the discounts are based on consumer tiers, not 
individualized prices (e.g. purchased last week, last month, two months ago), and that the tiers 
are based only on prior purchase history without reference to other personal information or 
third-party data about the consumers.  

 

 
3 Personal information is defined in the bill as: “information that identifies, relates to, describes, is reasonably capable of being 
associated with, or could reasonably be linked, directly or indirectly, with a particular consumer, household, or device, 
including, but not limited to derived data, unique identifiers, and inferences drawn from any of the information identified in 
this definition to create a profile about a consumer reflecting the consumer's preferences, characteristics, psychological trends, 
predispositions, behavior, attitudes, intelligence, abilities, and aptitudes.” 
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Covered retailers 

The legislation would apply different requirements for different types of retailers, as described 
in Table 1. 

Table 1. CB 121267 Coverage Requirements 

Retailer Type Definition Threshold Goods Covered 
Grocery 
Business 

A retail store operating in Seattle 
over 10,000 square feet in size and 
that is primarily engaged in retailing 
groceries for offsite consumption, 
including but not limited to the sale 
of fresh produce, meats, poultry, fish, 
deli products, dairy products, canned 
and frozen foods, dry foods, 
beverages, baked foods, and/or 
prepared foods. Does not include 
convenience stores offering a limited 
line of goods, or farmer’s markets.  

20 or more 
retail locations 
globally 

Any goods  

Mixed Use 
Grocery 
Business 

A retail store operating in Seattle that 
is not a grocery business and has 
10,000 square feet or more of its 
sales floor area dedicated to the sale 
of groceries. 

 Groceries, diapers, 
grooming and hygiene 
products, or over-the-
counter (OTC) drugs 

Delivery 
Service 
Provider 

An organization that facilitates 
delivery or online ordering services 
from a grocery business, mixed-use 
grocery business, or warehouse to a 
consumer in Seattle, regardless of 
whether the grocery business, mixed-
use grocery business, or warehouse is 
located within Seattle 

100 or more 
employees 
worldwide 

1. Any goods if 
delivering from a 
grocery business, 
regardless of the 
number of retail 
locations the 
grocery business 
operates 

2. If delivering from a 
mixed-use store or 
warehouse: 
Groceries, diapers, 
grooming and 
hygiene products, 
or OTC drugs 
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Disclosure and Recordkeeping Requirements 

CB 121267 affirms that a grocery business must clearly post the price of goods in a retail 
location as prescribed by law.4  

A covered retailer must also clearly and conspicuously disclose the eligibility criteria for 
allowable discounts that have:  

• Discounts based on buying bulk purchases, signing up for mailing lists, participating in a 
promotional event or registering for promotional communications; 

• Discounts to members of a broadly defined, commonly accepted group of consumers, 
including but not limited to: teachers, students, veterans, employees, and seniors; and 

• Discounts for loyalty members based on consumer purchase history and tiering. 

These disclosures must be provided via a retailer’s website, or where the discount is offered, 
and in such a manner that an ordinary consumer would notice and understand the disclosure.  

The legislation would also require covered retailers to keep records of their compliance with 
Chapter 7.35, including but not limited to the eligibility criteria for any discounts noted above, 
the method of public disclosures, and the use of consumer prior purchase history and tiering. 
 
Enforcement 

The legislation would provide authority to the City Attorney’s Office to investigate violations of 
Chapter 7.35, and file civil actions in court to enforce compliance, with civil penalties of up to 
$3,000 per violation and up to $10,000 for each subsequent violation per aggrieved party, as 
well as liquidated damages of up to $10,000. The legislation may also be enforced by private 
right of action, with similar penalties, capped at $1 million, as well as liquidated damages. A 
private right of action may only be pursued against grocery businesses if the business owns or 
controls more than 25 establishments in Washington State. There is no such threshold for 
mixed use grocery businesses or delivery service providers.  
 
Policy Considerations 

1. Personalized Discounts 

Industry stakeholders have claimed that the legislation would limit a covered retailer’s 
ability to set personalized discounts that would benefit consumers. The legislation would 
not, for example, allow the use of an individual’s prior purchase history to provide discounts 
on their commonly purchased items unless that individual was a member of a retailer’s 
loyalty program, and the discount was available to all members with a similar purchase 
history, grouped into tiers. The legislation would not permit any personalized discount 
based on an individual’s other personal information, such as their internet search history.  

 
4 See Policy Considerations section below for further discussion of existing consumer protection laws that this legislation may 
intersect with.  
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It is difficult to ascertain whether the limitations on personalized discounts would result in a 
net cost increase for consumers. Personal information may be used to set discounts, but it 
could also be used to raise prices for each individual consumer. As the FTC notes: “The net 
effect of such an approach, taken to the limit, is that every potential buyer receives a 
different effective price, even if a nominal price exists.”5 

In order to better understand the impacts of the legislation on grocery pricing, Council could 
require a report on these impacts after the legislation goes into effect in September 2027, 
which could be funded in the 2028 annual budget.  

2. Enforcement  

As noted above, the legislation authorizes the City Attorney’s Office (CAO) to file civil 
actions against violators to enforce Chapter 7.35. Individuals may pursue a private right of 
action for most violations instead of contacting the CAO, but they may face barriers 
pursuing civil actions in court, and it is unclear what avenue of enforcement would be most 
pursued. 

Affirmative civil litigation to enforce regulations is a somewhat novel enforcement approach 
for the City, first adopted in Chapter 7.34 regulating algorithmic rent fixing, and recently 
proposed in Council Bill (CB) 121254, passed by Council on August 12, which expands and 
amends Chapter 7.24, regulating rental agreements. The proposed legislation may have a 
much greater impact on the CAO than either of these two previous instances. Chapter 7.34 
has a more limited pool of potential violators and complainants, and Chapter 7.24 is 
enforced by the Seattle Department of Construction and Inspections, who may then refer 
violations to the CAO “in collaboration” with the office. This legislation contemplates no 
such agency involvement. If there are a significant number of complaints arising from this 
legislation, CAO may have to develop new systems and procedures to handle intakes 
directly and may not have capacity to conduct thorough investigations that would involve 
analyzing large volumes of data. While the legislation could create a potentially significant 
workload expansion for the CAO, no fiscal impacts to the CAO were identified in the 
Summary and Fiscal Note for CB 121267.  

If Council would like to monitor implementation and enforcement given the uncertainties 
noted above about the volume of cases and the avenues of enforcement, Council could 
request that the Mayor’s Office and the Department of Finance and Administrative Services 
(FAS), who will be conducting rulemaking, collaborate with CAO on public-facing 
communications and outreach materials, and require regular reporting on implementation, 
complaints received, and civil actions filed. Council could also shift enforcement 
responsibilities to FAS, but that would likely have fiscal impacts on the department that 
have not been calculated.  

 
5 Federal Trade Commission, Issue Spotlight: The Rise of Surveillance Pricing, available at: https://www.ftc.gov/news-
events/features/surveillance-pricing, page 15. 

https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT7COPR_CH7.34ALREFI_7.34.040ENPE
https://seattle.legistar.com/LegislationDetail.aspx?ID=8135103&GUID=8C1A5166-A0FD-495C-A90A-F04339929D7D&Options=ID|Text|&Search=121254
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT7COPR_CH7.24REAGRE
https://seattle.legistar.com/View.ashx?M=F&ID=15755254&GUID=A431B8B7-D6B5-4581-9CF4-5E4B3CB2E03D
https://www.ftc.gov/news-events/features/surveillance-pricing
https://www.ftc.gov/news-events/features/surveillance-pricing
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3. Intersection With Other Laws 

As noted above, CB 121267 affirms that a grocery business must clearly post the price of 
goods in a retail location as prescribed by law. Consumer protection laws regulate pricing 
and display of many goods. Examples include but are not limited to:  

• RCW 19.94.390 which states: “Whenever any commodity or service is sold, or is 
offered, exposed, or advertised for sale, by weight, measure, or count, the price shall 
not be misrepresented, nor shall the price be represented in any manner calculated or 
tending to mislead or deceive an actual or prospective purchaser.”  

• RCW 19.86.20, part of the Washington State Consumer Protection Act, prohibiting 
“unfair or deceptive acts or practices in the conduct of any trade or commerce.” 

• Chapter 7.12 of the Seattle Municipal Code, which requires that for certain 
commodities sold by grocery stores or grocery departments, it is a violation to fail to 
disclose the appropriate unit price, and that: “The price disclosed shall be the price at 
which the consumer commodity is being sold at the time of purchase, and shall be 
referred to in any advertising or other display as the unit price.” 

It is unclear exactly how the proposed legislation would intersect with existing laws, and 
whether amendment or stronger enforcement of these laws could also incentivize covered 
retailers to not engage in algorithmic-based price discrimination. If Council would like to 
better understand how the proposed legislation fits within the current framework of 
consumer protection laws, Council could request or fund a study of the existing regulatory 
landscape and recommendations for any changes in policy or practice needed to respond to 
algorithmic pricing. Council may also wish to delay final action on the bill until this review is 
conducted, to provide clearer and more comprehensive guidance and expectations for 
covered retailers and consumers.  

 
Contextual Policy Consideration – State Level Regulation and Potential Preemption 

Earlier this year the Washington State Legislature held committee hearings on House Bill 2481 
(HB 2481) (and companion Senate Bill 6312) during the 2026 legislative session. HB 2481 would 
prohibit algorithmic-based price discrimination at a statewide level. The legislation did not pass, 
but it seems likely that advocates will attempt to pursue statewide regulations again in the next 
legislative session. Central Staff’s understanding is that the possibility of a state bill passing in 
the legislature is part of the reason why CB 121267 would have a delayed effective date of 
September 1, 2027. If a state bill passes, it may necessitate administrative rulemaking to make 
clarifications, require Council to adopt further legislation to conform to state regulations, or 
preempt Seattle’s regulations entirely.  

 

https://app.leg.wa.gov/rcw/default.aspx?cite=19.94.390
https://app.leg.wa.gov/rcw/default.aspx?cite=19.86.020
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT7COPR_CH7.12DIUNPR_7.12.020UNPRREGRSTGRDE
https://app.leg.wa.gov/billsummary?BillNumber=2481&Year=2026
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Next Steps 

The Committee will discuss CB 121267 at its next meeting on August 21, 2026, at 9:30am. At 
that meeting, Central Staff will present policy considerations and Councilmembers will share 
any high-level potential amendments for consideration. Amendments will be considered at a 
special meeting on September 11, 2026.  

If a Councilmember is interested in pursuing amendments, please contact Central Staff by no 
later than noon on August 19, 2026. Councilmembers are strongly encouraged to engage 
Central Staff as soon as possible to shape potential amendments.  

Attachments  

1. Comparison of Surveillance Pricing Policies 

 
cc:  Lish Whitson, Director  

Calvin Chow, Deputy Director 
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Jurisdiction Status Prohibition(s) Exceptions Coverage Enforcement 
Maryland Enacted Use of "dynamic pricing"-- setting a 

price specific to a consumer using 
personal data. 

• Promotional pricing, 
loyalty program, 
retention discounts  

• Location-based variations  
• Supply or demand driven 

costs  
• Voluntary loyalty 

program subscription-
based discounts  

• Consensual personal data 
provision by consumer 

• Correction of pricing 
error  

• Price reset following 
system outage 

• "Food retailer" 
15,000 sq ft or 
larger  

• "Third-party 
delivery service 
provider" 

• State Attorney 
General 

• Private right of 
action explicitly 
disclaimed 

New Jersey Enacted 1. Use of "surveillance pricing" or 
other pricing strategy that sets 
or varies price, in whole or in 
part, on personal data  

2. One year moratorium on use of 
electronic shelf labels, pending 
report on that technology 

• Reasonable costs 
associated with provision 
to different consumers, 
one change per 24h 

• Broadly defined group 
discounts, offered 
uniformly and disclosed 
publicly 

• Loyalty program 
discounts (voluntary opt-
in, uniform discounts, 
disclosures of program to 
consumers and public) 

Sale of any "groceries 
or other foodstuffs" 
(incl. paper products, 
cleaning items, health 
and beauty products, 
pet foods and 
supplies), except food 
prepared for 
immediate 
consumption. 

State Attorney 
General 

https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/HB0895?ys=2026RS
https://njleg.state.nj.us/bill-search/2026/A4085
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Jurisdiction Status Prohibition(s) Exceptions Coverage Enforcement 
Connecticut Enacted 1. Use of "surveillance pricing" - 

customized price for consumer 
good or service specific to a 
consumer or group of, based, in 
whole or part, on personal data 
- by retail sellers or third-party 
delivery services;  

2. In online commerce: Use of 
surveillance pricing by any 
person for a non-discount 
purpose, without disclosures. 

• Customer retention, 
attraction, or cross-
selling  

• Supply or demand-driven 
costs 

• Location-based variations  
• Broadly defined groups, 

opt-in to 
communications, or opt-
in loyalty program 
provided discounts 
disclosed  

• Correction of pricing or 
network error 

• "Retail seller" 
• "Third-party 

delivery service" 

• State Attorney 
General  

• Private right of 
action explicitly 
disclaimed 

https://cga.ct.gov/2026/ACT/PA/PDF/2026PA-00130-R00HB-05563-PA.PDF
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Jurisdiction Status Prohibition(s) Exceptions Coverage Enforcement 

New York Passed, 
pending 
Governor 
action 

Use of "surveillance pricing" – use 
of personal data and an algorithm 
to determine price. 
 

 

 

 

 

 

 

 

 

 
 

• Opt-in loyalty program 
discounts, when offered 
to all similarly situated 
members; tiers allowed 
based on prior purchase 
history and not other 
personal data 

• Broadly defined group 
identification  

• Discounts based on prior 
purchase history alone 

• Sale of goods and 
services generally.  
o Excludes 

insurance law 
regulated 
entities and 
credit-based 
pricing. 

State Attorney 
General 

Washington  Did not 
pass 

1. Use of "surveillance-based 
price discrimination"-- altering 
the price of goods based on 
individual consumer data 
analysis  

2. Use of "surge pricing"-- 
increasing price based on 
demand or willingness to pay  

3. Use of electronic shelf label 
until January 1, 2030 

Uniform discounts based on 
disclosed eligibility criteria, 
and available to all 
customers who meet the 
criteria.  

"Grocery 
establishment[s] 
15,000 sq ft or larger, 
and products for sale 
therein 

State Attorney 
General 

https://www.nysenate.gov/legislation/bills/2025/A9349/amendment/B?_sp=f49337e9-00fc-4b29-ba1a-3732cb181f81.1786386133165
https://app.leg.wa.gov/billsummary/?BillNumber=2481&Year=2025&Initiative=false
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Jurisdiction Status Prohibition(s) Exceptions Coverage Enforcement 
CB 121267 

 

1. Use of electronic shelf label 
system to display a price that 
has been modified using 
algorithmic-based price 
discrimination (ABPD) 

2. Use of ABPD for grocery items 
and certain other goods 

• Variations based on 
location and delivery 
costs 

• Customer retention, 
cross-selling for those in 
loyalty programs  

• Meeting eligibility 
criteria, provided that 
any consumer could meet 
the eligibility criteria  

• Broadly defined group 
identification 

• Opt-in to 
communications or 
loyalty program 

• Prior purchase history for 
a subset of loyalty 
program members, 
provided that the 
discounts are based on 
consumer tiers  

• Grocery businesses 
10,000 sq ft or 
larger 

• “Mixed use grocery 
businesses” with 
10,000 sq ft of 
grocery retail 
space, applying to 
groceries, diapers, 
grooming and 
hygiene products, 
or over-the-counter 
drugs 

• Delivery service 
providers (see 
Table 1 of CS Memo 
for goods covered) 

• City Attorney’s 
Office 

• Private Right of 
Action 

 

https://seattle.legistar.com/LegislationDetail.aspx?ID=8166554&GUID=050CEA54-3AED-44AE-899E-D5A4573543E2&Options=ID%7CText%7C&Search=121267&FullText=1
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