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January 11, 2017 
 

M E M O R A N D U M 
 
To:  Planning, Land Use and Zoning Committee  

From:  Aly Pennucci, Legislative Analyst    

Subject:   CF 314358: Application to rezone 1600 Dexter Avenue N  
 (SDCI Project No. 3021980)  

 
At the meeting on January 17, 2018, the Planning Land Use and Zoning Committee (PLUZ) will consider 
an application by Brook V LLC, to rezone a property at 1600 Dexter Avenue North from Neighborhood 
Commercial 3 with a 40-foot height limit and a pedestrian zone designation (NCP3-40) to Neighborhood 
Commercial 3 with a 75-foot height limit, a pedestrian zone designation, and a mandatory housing 
affordability suffix (NCP3-75 (M1)).  
  
On November 3, 2017, Londi Lindell (the Appellant), a neighboring property owner, filed an appeal of 
the Hearing Examiner’s recommendation and a request to supplement the record. At the meeting on 
January 17, the Committee will receive an initial briefing on the application and the record forwarded by 
the City’s Hearing Examiner and may: 

• Consider and decide on the motion requesting to supplement the record;  
• Consider requests to present oral argument and, if permitted, provide time for oral argument;  
• Consider the merits of the appeal; and 
• May vote on a recommendation on the rezone request to Full Council.  

The Committee may also continue consideration of the matter to a subsequent meeting. 
 
This memorandum (1) provides an overview of the application to rezone 1600 Dexter Avenue N; (2) sets 
out procedural standards, such as the type of action, standard of review, and burden of proof; and (3) 
summarizes issues on the request to supplement the record and the appeal. 
 
Overview 

Brook V LLC (the Applicant), has applied for a contract rezone of a property at 1600 Dexter Avenue 
North from NCP3-40 to NCP3-75 (M1). The Applicant plans to redevelop the site with a six-story 
apartment building with 4,000 square feet of retail space and one live-work unit at the street-level. 
Parking for 54 vehicles will be provided below grade. The proposed structure height would be 
approximately 65 feet in height.  
 
The Applicant filed a rezone petition in October 2016. On September 5, 2017, the Seattle Department of 
Construction and Inspections (SDCI) issued an affirmative rezone recommendation, State Environmental 
Policy Act decision, and design review decision. The Deputy Hearing Examiner held an open record 
hearing on the rezone recommendation on September 27, 2017. On October 20, 2017, the Examiner 
issued his recommendation to Council to conditionally approve the rezone subject to a Property Use and 
Development Agreement (PUDA).  
 
At the time this contract rezone was proposed, the Applicant sought a rezone of the property to NC3P-
65 rather than NC3P-75 (M1). Because the Office of Planning and Community Development (OPCD) was 
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in the process of preparing a proposal for a legislative rezone to apply Mandatory Housing Affordability 
(MHA) requirements in existing multifamily and commercial zones in Seattle, including the subject 
property, the Applicant and the Department determined that NC3P-75 (M1) was the appropriate zone 
designation. This designation and suffix is consistent with Director’s Rule 14-2016. However, the 
Department and the Hearing Examiner recommended approval with a condition limiting the height to 65 
feet to remain consistent with heights of existing new development and the proposed zoning in the 
area.  

Procedural Matters 

Type of Action and Materials in the Record 
The application for a contract rezone is a quasi-judicial action. A quasi-judicial action is, “an action of the 
City Council that determines the legal rights, duties, or privileges of specific parties in a hearing or other 
contested case proceeding.”1 Quasi-judicial actions are subject to the state Appearance of Fairness 
Doctrine prohibiting ex-parte communication. Council decisions must be made on the record established 
by the Hearing Examiner. The Hearing Examiner establishes the record at an open-record hearing. The 
record may be supplemented through a timely request meeting the standards for supplementation. The 
record contains the substance of the testimony provided at the Hearing Examiner’s open-record hearing 
and the exhibits entered into the record at that hearing.  

The entire record, including audio recordings of the Hearing Examiner’s open record hearing, are 
available for review in my office at Councilmembers’ convenience. The Hearing Examiner’s exhibit list, 
minutes of the public hearing, and the Hearing Examiner’s recommendation are publicly available 
through the Hearing Examiner’s record under HE File Number CF 314358.2  

Per the Seattle Municipal Code, when the Hearing Examiner’s recommendation is appealed, the Council 
must issue its decision within 120 days of receiving the Hearing Examiner’s recommendation, meaning 
the Council must act by February 19, 2018.3 

Standard of Review and Burden of Proof 
In making its decision on a quasi-judicial rezone application, the Council applies the substantial evidence 
standard of review. This means that the Council’s decision to approve, approve with conditions, or deny 
the recommendation must be supported by substantial evidence in the record. The Appellant bears the 
burden of proving that the Hearing Examiner’s recommendation should be rejected or modified.4 

Request to Supplement 
The record established by the Hearing Examiner may be supplemented if a timely request is filed that 
meets the standards for supplementation. When a Hearing Examiner recommendation is appealed the 
deadline for filing a request to supplement the record is the day reply briefs by appellants must be filed 
with the City Clerk.  The Council may supplement the record if, “the new evidence or information was 
not available or could not reasonably have been produced at the time of the open record hearing before 
the Hearing Examiner.”5  

1 Council Quasi-judicial Rules II.I. 
2 https://web6.seattle.gov/Examiner/case/CF-314358 
3 SMC 23.76.005.D.3. 
4 SMC 23.76.056.A.  
5 SMC 23.76.054.E. 

https://web6.seattle.gov/Examiner/case/CF-314358
http://seattle.legistar.com/View.ashx?M=F&ID=3867374&GUID=DBAC5ADE-1CDE-4453-8CB6-D6D89BB4A800
https://web6.seattle.gov/Examiner/case/CF-314358
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The Council received a timely request to supplement the record by the Appellant. Notified parties had 
the opportunity to respond and reply to the request to supplement. 

Administrative correction 
CF 314358 contains the application of Brook V LLC to rezone a property at 1600 Dexter Avenue North. 
The original CF title does not accurately reflect the proposal in the rezone application, so the title will be 
revised as follows: 

Application of Brook V, LLC to rezone an approximately 14,000 square foot site located at 1600 
Dexter Avenue North from Neighborhood Commercial 3 with a pedestrian designation and a 40-foot 
height limit (NC3P 40) to Neighborhood Commercial 3 with a pedestrian designation, a ((65)) 75-foot 
height limit, and the MHA suffix (NC3P ((65)) 75 (M1)) (Project No. 3021980; Type IV). 

With these revisions, the CF title will accurately reflect: 

 the requested zoning designation to NC3P-75 (not NC3P) 

 the addition of the MHA suffix to reflect the inclusionary zoning requirement (M1) 

Issues on Appeal 

The Appellant submitted an appeal of the Hearing Examiner’s recommendation on November 3, 2017. 
Included in the submission is a request to supplement the record and a request to present oral 
argument. Issues on appeal are briefly summarized below. This summary is not intended to be 
exhaustive. Full copies of the appeal, and responses to the appeal by the Applicant’s attorney are 
contained in Clerk File 314358. 6  

Following submission of the appeal and request to supplement the record, all persons who were 
provided written notice of the Hearing Examiner’s decision were notified of the appeal and the 
processes for responding to the appeal and how to reply to a response. On November 27, 2017, the 
Applicant’s attorney submitted a response to the appeal; no replies to that response were submitted. 
On December 21, 2017, all parties of record were notified of the first hearing date for the application 
and the appeal. 

Issues 
Issues on appeal relate to, but are not limited: (1) the proposed height and view blockage and (2) the 
determination that the request meets the general rezone criteria found in SMC 23.34.008 and the height 
limit criteria found in SMC 23.34.009. Relief sought by the Appellant includes denying the application to 
rezone the property at 1600 Dexter Avenue N, or remanding the application back to the Hearing 
Examiner to consider the additional evidence included in the Appellant’s request to supplement the 
record.  

Argument on Appeal 
In its appeal of the Hearing Examiner’s recommendation, the Appellant contends that the Hearing 
Examiner and the SDCI Director erred in their recommendations to approve the rezone because the 

6 http://seattle.legistar.com/LegislationDetail.aspx?ID=2849898&GUID=71B567CB-FE96-4B43-B2DF-
5694C9A97090&Options=Advanced&Search=  

http://seattle.legistar.com/LegislationDetail.aspx?ID=2849898&GUID=71B567CB-FE96-4B43-B2DF-5694C9A97090&Options=Advanced&Search=
http://seattle.legistar.com/LegislationDetail.aspx?ID=2849898&GUID=71B567CB-FE96-4B43-B2DF-5694C9A97090&Options=Advanced&Search
http://seattle.legistar.com/LegislationDetail.aspx?ID=2849898&GUID=71B567CB-FE96-4B43-B2DF-5694C9A97090&Options=Advanced&Search
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analysis failed “to satisfy the express criteria set forth in Seattle Municipal Code (SMC) 23.34.004 and 
SMC 23.34.009, criteria which must be satisfied in order to approve this rezone application.”  

 
In her response, the Applicant’s attorney asserts that the Appellant “fails to demonstrate that the 
Examiner’s findings are not supported by substantial evidence in the record.”  
 
Next Steps 
At the meeting on November 17, the Committee will consider and decide on the motion to supplement 
the record. Following that decision, the Committee will consider requests to present oral argument and, 
if permitted, provide time for oral argument. If oral argument is allowed, the Committee may discuss the 
merits and vote at this meeting on its recommendation to the Council, or it may continue consideration 
of the matter to a subsequent committee meeting to discuss the merits and vote. The options before 
the Committee on the appeal and the rezone request include:  

• Approve, approve with conditions, modify, or deny the rezone; or 

• Remand the application if it has voted to supplement the record and determines that the 
Hearing Examiner or SDCI should reconsider the application in light of the new evidence. 

 
Attachments  

1. SDCI’s recommendation (Hearing Examiner Exhibit 16) 
2. Hearing Examiner’s recommendation 
3. Appeal of the Hearing Examiner’s recommendation and request to supplement 
4. Applicant’s response to the appeal and request to supplement 

 
cc:  Kirstan Arestad, Central Staff Director 
 Ketil Freeman, Supervising Analyst 

https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT23LAUSCO_SUBTITLE_IIILAUSRE_CH23.34AMOFLAUSMARE_SUBCHAPTER_IPR_23.34.004CORE
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT23LAUSCO_SUBTITLE_IIILAUSRE_CH23.34AMOFLAUSMARE_SUBCHAPTER_IIRECR_23.34.009HELIPRRE
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