MiChance Dunlap Gittens
Youth Rights Ordinance




In theory —

The Constitution Protects the Right to Remain
Silent and the Right to Counsel

MIRANDA WARNING

. YOU HAVE THE RIGHT TO REMAIN SILENT.

. ANYTHING YOU SAY CAN AND WILL BE USED AGAINST YOU IN
A COURT OF LAW.

. YOU HAVE THE RIGHT TO TALK TO A LAWYER AND HAVE HIM
PRESENT WITH YOU WHILE YOU ARE BEING QUESTIONED.

. IF YOU CANNOT AFFORD TO HIRE A LAWYER, ONE WILL BE

APPOINTED TO REPRESENT YOU BEFORE ANY QUESTIONING,
IF YOU WISH.

. YOU CAN DECIDE AT ANY TIME TO EXERCISE THESE RIGHTS
AND NOT ANSWER ANY QUESTIONS OR MAKE ANY

STATEMENTS.
WAIVER

DO YOU UNDERSTAND EACH OF THESE RIGHTS | HAVE EXPLAINED TO YOU?
HAVING THESE RIGHTS IN MIND, DO YOU WISH TO TALK TO US NOW?



Presenter
Presentation Notes
The Supreme Court's test for a constitutionally valid Miranda waiver asks whether the waiver was knowing, intelligent, and voluntary under the totality of the circumstances. Miranda v. Arizona, 364 U.S. 463 (1966). 

The test for reviewing a juvenile’s waiver of rights is based on the totality of circumstances. U.S. v. Doe (9th Cir. 1998) 155 F.3d 1070, 1074 [“The test for reviewing a juvenile’s waiver of rights is identical to that of an adult’s and is based on the totality of the circumstances.”]. 

In 2011, the Supreme Court further held that children are “generally are less mature and responsible than adults;"; "often lack the experience, perspective, and judgment to recognize and avoid choices that could be detrimental to them;"; and "are more vulnerable or susceptible to… outside pressures’ than adults. J.D.B v. North Carolina, 564 U.S. 261 (2011). 



In practice —

Youth in Seattle Tell a Different Story:

“They try pressuring you to talking to them and the next thing you know
you’re saying yes to something you didn’t do.”


Presenter
Presentation Notes
These are all statements shared by youth who were represented by KCDPD public defenders. 


Right to counsel is critical for young people:

» Youth often do not understand legal rights and protections
» Power dynamics are coercive and limit meaningful consent
» Racial bias undermines trust between youth and police

» Procedural justice improves public safety

> False confessions drive systemic injustice

» Existing case law fails to protect youth


Presenter
Presentation Notes




1. Lack of understanding

e Adolescent brain science
e Miranda is confusing

e Knowing whether you can

Prefrontal
refuse police request to Cortex

search is confusing Amygdala


Presenter
Presentation Notes
Research on lack of understanding 
1. Brain Science: 
A) The prefrontal cortex (PFC) of the frontal lobe of the brain regulates executive functions such as abstract thinking, strategic planning, and impulse control--skills necessary to exercise legal rights.
The amygdala (the limbic system) controls emotional and instinctual behavior--the fight-or-flight response--and in stressful situations, adolescents rely more heavily on the amygdala and less heavily on the PFC than do adults. 
Novel circumstances and emotional arousal challenge youths' ability to exercise self-control. ��Staci A. Gruber, Deborah A. Yurgelun-Todd, Neurobiology and the Law: A Role in Juvenile Justice?, 3 Ohio St. J. Crim. L. 321, 322 (2006)

2. Miranda’s legalize was not made with a young person’s capacity in mind
A) Studies show that most youth do not adequately understanding the warning. 
SOURCE: Thomas Grisso has studied juveniles' ability to exercise Miranda rights for more than three decades and reports that many youths do not adequately understand the warning. Half (55.3%) of juveniles, as contrasted with less than one-quarter (23.1%) of adults, did not understand at least one of the warnings and only one-fifth (20.9%) of juveniles, as compared with almost half (42.3%) of adults, grasped the entire warning (comprensibility and content article). Richard Rogers, Lisa L. Hazelwood, Kenneth W. Sewell et. al., The Comprehensibility and Content of Juvenile Miranda Warnings, 14 Psychol. Pub. Pol'y & L. 63, 75 (2008)��



Power dynamics

e Less than 10 percent of youth suspected of committing a
crime assert their Miranda rights when stopped by the
police.

e Children questioned by adults and authority figures are more
ikely to feel pressure to respond.

* Police interrogation is inherently coercive.

 Police can lie to youth during interrogation with impunity.


Presenter
Presentation Notes
Less than 10 percent of juvenile suspects exercise their Miranda rights when stopped by the police.
Parents often fail to provide any advice regarding Miranda rights and sometimes pressure their children to consent to a police officer’s search.
Children questioned by authority figures acquiesce more readily to suggestion during questioning. Studies documenting the frequency of false juvenile confessions concludes that a young person’s “eagerness to comply with adult authority figures, impulsivity, immature judgment, and inability to recognize and weigh risks in decision-making,” puts them at greater risk to confess falsely when subjected to psychological interrogation techniques.” See Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA World, 82 N.C. L. Rev. 891, 1005 (2004) �


l...used a ruse by telling him...”

| spoke with the first male who was later identified asjJJi. | aovisedll of his Miranda Rights from a
department issued code book since he was not free to leave and | was questioning him. He stated yes to
understanding my guestions and yes to answering them.

- said he was r:ﬂrninr from his frien s house and that he was going h:-r house to pick up his

school binder, | asked wh was and he said he did not know his last name. | asked him who
was and he said it was the other kid he as with and motioned over to the individual Ofc Jones was talking to. |
a:;]-:;:;r_'_!-j many times about breaking into an apartment in different ways and he deniad it

| then spoke 15-3' and used a ruse by telling him- said that it was Ei-ﬂ'i idea and [ha.j was the
master mind of it all, At .‘IIE-.I ik e h.a denied it all, but after they were both positively iderm.u:-., by the
victirll said he wanted to give his side of the story. | t::-h:l him that Ofc Ross would take his statement and
that it would be in his best interest to tell the truth.



Presenter
Presentation Notes
Three years after Miranda, the Supreme Court held in Frazier v. Cupp that police could lie to a suspect as long as the totality of circumstances surrounding his confession did not indicate that his free will had been compromised. See Frazier v. Cupp, 394 U.S. 731, 739 (1969) (holding that “[t]he fact that the police misrepresented the statements that Rawls had made is, while relevant, insufficient in our view to make this otherwise voluntary confession inadmissible. These cases must be decided by viewing the ‘totality of the circumstances ....”’)

Patrick M. McMullen, Questioning the Questions: The Impermissibility of Police Deception in Interrogations of Juveniles, 99 Nw. U.L. Rev. 971, 979 (2005)


Structural Racism

* Nationally, police officers are more likely to arrest Black
youth than white youth:

e In 2016, Black youth accounted for 15% of U.S. children
vet made up 35% of juvenile arrests that year.


Presenter
Presentation Notes
Puzzanchera, C., Sladky, A. and Kang, W. (2017). Easy Access to Juvenile Populations: 1990-2016. Available at: http://www.ojjdp.gov/ojstatbb/ezapop/; OJJDP Statistical Briefing Book. Available at: http://www.ojjdp.gov/ojstatbb/crime/JAR_Display.asp?ID=qa05260


Locally, police stop Youth of Color (BIPOC) at
a disproportionate rate

e In 2012, the arrest rate for African Americans in King County
was 1in 38 in 2010, while the arrest rate for white suspects
was 1 in 200.

* In 2019, approximately 20 percent of the youth referred to the
juvenile legal system were referred by SPD and 22 percent of
the filings were from SPD referrals.

e 72.4% of the youth charged in the juvenile legal system in
2019 were Black, Indigenous, and/or People of Color.

* [n 2019, 86.1% of the youth incarcerated in King County were
Black, Indigenous, and/or People of Color.


Presenter
Presentation Notes
Alexes Harris, University of Washington, “King County Arrests by Race and Ethnicity (2010) Racial Disproportionately in the Criminal Justice System” (compiled from WA Association of Sheriffs and Police Chiefs. “Crime in Washington 2012”, and US Census, Quick Facts, Washington State, 2010).



The MiChance Dunlap Gittens Youth Rights
Ordinance will make our community safer

“The [Jeff Adachi Youth Rights Ordinance], now fully
implemented in San Francisco, makes our community
safer and has not diminished my office’s ability to
prosecute serious and violent crimes.”

— Chesa Boudin, District Attorney, San Francisco



Procedural Justice

e Adopting the MiChance Dunlap Gittens Youth Rights Ordinance
will reduce racial bias and lead to safer communities

* Youth are more likely to comply with the legal system when they
feel the system and its actors are not violating their
constitutional protections.

e Patricia Lee, Managing Attorney of the Juvenile Unit of San
Francisco Public Defender’s Office, states that since the Jeff
Adachi Youth Rights Ordinance passed — “ | believe that my
clients distrust the system less because they understand their
rights and how to exercise them.”



Presenter
Presentation Notes
Youth treated with respect act in accordance with public safety:
By requiring law enforcement to treat youth with respect, this Ordinance reduces criminal activity. Numerous studies demonstrate that when officers adopt a “procedural justice script,” when interacting with suspects, suspects are more likely to be compliant with police orders. https://cops.usdoj.gov/html/dispatch/09-2013/fairness_as_a_crime_prevention_tool.asp“ With young people in particular, procedurally just treatment by police is particularly strongly associated with reduced subsequent criminal activity. Such early contacts with police serve as “teachable moments,” shaping adolescents’ views toward the law, and likelihood of later criminal conduct.”  See Fagan & Tyler, Legal Socialization of Children and Adolescents 18 Soc. Just. Res. 217, 219 (2005).

Implicit racial bias drives officers’ behavior and undermines goals of public safety: 
Cognitive errors erode the ability of individual officers to overcome implicit biases. Once an officer targets a specific suspect, officers are guided by the presumption of guilt, which enables police officers to misclassify innocent suspects. The developmental hallmarks of youth – impulsivity, emotional responses, lack of cooperation—can easily be mistaken for suspicious behavior officers are trained to address. Additionally, and irrespective of a suspect’s age, studies of police interrogators have found that police routinely make erroneous judgments about suspect behavior. 



“You can’t erode what doesn’t exist”


Presenter
Presentation Notes
Statement offered during Public Comment in response to prosecutors’ concerns that Ordinance will erode relationships between police and community 


False confessions threaten justice goals

* Youth feel pressure to respond to police officers” questions.
 Body cameras do not prevent false confessions.
e Courts are biased in favor of the police.


Presenter
Presentation Notes
YOUTH FEEL PRESSURE:
“Indeed, the pressure of custodial interrogation is so immense that it ‘can induce a frighteningly high percentage of people to confess to crimes they never committed.” Corley v. United States, 556 U.S. 303, 321, 129 S.Ct. 1558, 1570, 173 L.Ed.2d 443 (2009) (citing Drizin & Leo, The Problem of False Confessions in the Post–DNA World, 82 N.C.L.Rev. 891, 906–907 (2004)); see also Miranda, 384 U.S., at 455, n. 23, 86 S.Ct. 1602. J.D.B. v. North Carolina, 564 U.S. 261, 269, 131 S. Ct. 2394, 2401, 180 L. Ed. 2d 310 (2011).
BODY CAMERAS:
Body worn cameras do not provide an adequate safeguard against false confessions, which are notoriously hard to identify and even harder to challenge. As one report stated: “if false confessions go largely unreported and the wrongful conviction cases are just the tip of the iceberg with adults, it stands to reason that there are many more false confession…from children.”Steven A. Drizin & Greg Luloff, Are Juvenile Courts A Breeding Ground for Wrongful Convictions?, 34 N. Ky. L. Rev. 257, 275 (2007)

COURT BIAS:
Implicit biases and structural mechanisms prime judges to embrace police expertise and treat police knowledge as more accurate than the accused’s. Anna Lvovsky, The Judicial Presumption of Police Expertise, June 10, 2017, 130 Harv. L. Rev. 1995 (https://harvardlawreview.org/2017/06/the-judicial-presumption-of-police-expertise/); see also Vida B. Johnson, Bias in Blue: Instructing Jurors to Consider the Testimony of Police Officer Witnesses with Caution.Vol. 44: 245, 2017 Pepperdine Law Review (http://pepperdinelawreview.com/wp-content/uploads/2017/02/Johnson_Final-proof-for-LS.pdf)

FALSE CONFESSIONS ARE NOTORIOUS HARD TO ADDRESS POST-ARREST
In the last twenty years, hundreds of innocent and wrongfully convicted persons have been exonerated. Among these exonerations, it is difficult to prove what percentage can be attributed to false confessions. There is no national system tracking this information, however what we do know supports the Ordinance’s interest in providing a check against existing practices (See above). Without DNA evidence or a confession from another person, “only a small number of alleged false confessions contain the independent evidence or circumstances that allow the confessor to prove his innocence beyond dispute.” Therefore, without a tracking system and with no internal check post-arrest, the Ordinance protects the liberty interests of children and prevents the police from relying on coerced statements as evidence of guilt.    
See Innocence Project, http://www.innocenceproject.org (last visited Aug. 27, 2010) (identifying various cases in which wrongly convicted persons were exonerated).
Leo R, Ofshe R: The consequences of false confessions: deprivations of liberty and miscarriages of justice in the age of psychological interrogation. J Crim Law Criminol 88:429 –96, 1998



“Existing case law and constitutional provisions do not
adequately protect the rights of youth, especially those
youth experiencing poverty or who are Black, Indigenous
and Youth That anachronistic case law largely ignores
what the science tells us about developing brains and
pretends that young people and law enforcement are on
equal footing in any interaction.

- Chesa Boudin, District Attorney, San Francisco



Current law falls short of protecting youth

* Even when the law requires courts to consider a young
person’s age, in practice courts rarely identify age as a
relevant factor.

e The “Jeff Adachi Youth Rights Ordinance” rectifies this
problem by considering both the brain science and the
power dynamics between youth and law enforcement
interaction. The Ordinance makes young people’s
constitutional rights meaningful by connecting them to a
lawyer who can help them understand these rights. - Chesa
Boudin, District Attorney


Presenter
Presentation Notes
Case law and research on false confessions is far more current than the KCPAO suggests. 
In recent years, studies have corroborated the prevalence of false confessions among juveniles: In an analysis conducted by the Innocence Project, for example, of the 351 wrongfully convicted criminals later cleared by DNA evidence, 28 percent of those convictions were based on false confessions. Moreover empirical research in psychiatry and law found that “youth is also a significant risk factor for police induced confessions,” and that false confessions represent “one of the leading, yet most misunderstood, causes of error in the American legal system and thus remain one of the most prejudicial sources of false evidence that lead to wrongful convictions.” 
Studies of juvenile consent searches have documented the failure of courts to discuss age as a relevant characteristic under Schneckloth’s test: “of the few cases dealing with the issue of minor consent searches after the year 2000, many of the cases failed to discuss age as a relevant factor, particularly those that were decided in the early 2000s…after extensive searches, the author was only able to identify eleven opinions about consent searches of minors that include discussion of youth as a factor in the time period between 2000 and 2013.”  In light of these shortcomings, current case law does not provide adequate protection for youth. Megan Annitto, Consent Searches of Minors, N.Y.U Review of Law and Social Change, Vol. 38, Issue 1 (3/9/14) (https://socialchangenyu.com/wp-content/uploads/2015/08/annitto_publisher.pdf)


The Ordinance:

Police may not subject
youth to questioning after
administering Miranda
warnings.

Police may not ask youth
to consent to the search of
their body, property,
abodes, or vehicles -



Presenter
Presentation Notes
What the ordinance does



--- WITHOUT PROVIDING ACCESS TO LEGAL COUNSEL.

k5l

King County

Department of

PUBLIC
DEFENSE




What the Ordinance does not do:

* Does not apply when officers want to ask questions during, for
example, “Terry stops” or welfare checks.

* Does not stop officers from questioning youth if they reasonably
believe the information sought is necessary to protect life from an
imminent threat.

e Does not require the exclusion of any evidence in court.


Presenter
Presentation Notes
The ordinance permits an exception which allows officers to interrogate youth without connecting them to a public defender if they reasonably believe the information sought is necessary to protect life from an imminent threat and the questioning is limited to that purpose. 

The ordinance applies only when law enforcement is asking a young person to waive constitutional rights; it does not apply to Terry stops or other interactions (e.g. welfare checks) between law enforcement and youth. 

Failure to comply with Ordinance does not require the exclusion of any evidence in court.



What the Ordinance does do:

* Provides youth with access to a public defender.

* Provides ‘on call’ legal representation 24/7 through The King County
Dept of Public Defense.

e DPD already has an ‘on call’ service that law enforcement regularly accesses

* Protects the dignity, integrity, and safety of youth in King County.


Presenter
Presentation Notes
The ordinance will connect a youth to a public defender when they are asking a youth to consent to or authorize the search of the youth or any property, abode, or vehicles belonging to the youth

The King County Dept of Public Defense provides ‘on call’ legal representation 24/7.



“The police are really scary.
| wish | had known my rights.”


Presenter
Presentation Notes
Statement shared by a young person who were represented by KCDPD public defenders. 



Sources

Less Guilty by Reason of Adolescence, MacArthur Found. Res. Network on Adolescent Dev. & Juv. Just.,
http://www.adjj.org/downloads/6093issue_brief 3.pdf (last visited Oct. 4, 2013); see also Scott & Steinberg, Rethinking
Juvenile Justice, supra note 49, at 160-165; Feld, A Slower Form of Death, supra note 3, at 31-32 (summarizing Adolescent
Development and Juvenile Justice research

Puzzanchera, C., Sladky, A. and Kang, W. (2017). Easy Access to Juvenile Populations: 1990-2016. Available at:
http://www.ojjdp.gov/ojstatbb/ezapop/; OJIDP Statistical Briefing Book. Available at:
http://www.ojjdp.gov/ojstatbb/crime/JAR_Display.asp?ID=ga05260

Alexes Harris, University of Washington, “King County Arrests by Race and Ethnicity (2010) Racial Disproportionately in the
Criminal Justice System” (compiled from WA Association of Sheriffs and Police Chiefs. “Crime in Washington 2012”, and US
Census, Quick Facts, Washington State, 2010).

Steven A. Drizin & Richard A. Leo,

Barry C. Feld, Behind Closed Doors: What Really Happens When Cops Question Kids, 23 Cornell J.L. & Pub. Pol'y 395, 411
(2013)

Richard Rogers, Lisa L. Hazelwood, Kenneth W. Sewell et. al., The Comprehensibility and Content of Juvenile Miranda
Warnings, 14 Psychol. Pub. Pol'y & L. 63, 75 (2008)

Richard Rogers, Lisa L. Hazelwood, Kenneth W. Sewell et. al., The Comprehensibility and Content of Juvenile Miranda
Warnings, 14 Psychol. Pub. Pol'y & L. 63, 75 (2008)

Staci A. Gruber, Deborah A. Yurgelun-Todd, Neurobiology and the Law: A Role in Juvenile Justice?, 3 Ohio St. J. Crim. L. 321,
322 (2006)
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Additional sources:
Megan Annitto, Consent Searches of Minors, N.Y.U Review of Law and Social Change, Vol. 38, Issue 1 (3/9/14) (https://socialchangenyu.com/wp-content/uploads/2015/08/annitto_publisher.pdf)

Corley v. United States, 556 U.S. 303, 321, 129 S.Ct. 1558, 1570, 173 L.Ed.2d 443 (2009) (citing Drizin & Leo, The Problem of False Confessions in the Post–DNA World, 82 N.C.L.Rev. 891, 906–907 (2004)); see also Miranda, 384 U.S., at 455, n. 23, 86 S.Ct. 1602. J.D.B. v. North Carolina, 564 U.S. 261, 269, 131 S. Ct. 2394, 2401, 180 L. Ed. 2d 310 (2011).

Steven A. Drizin & Greg Luloff, Are Juvenile Courts A Breeding Ground for Wrongful Convictions?, 34 N. Ky. L. Rev. 257, 275 (2007)

See Fagan & Tyler, Legal Socialization of Children and Adolescents 18 Soc. Just. Res. 217, 219 (2005).


 (https://harvardlawreview.org/2017/06/the-judicial-presumption-of-police-expertise/); see also Vida B. Johnson, Bias in Blue: Instructing Jurors to Consider the Testimony of Police Officer Witnesses with Caution.Vol. 44: 245, 2017 Pepperdine Law Review (http://pepperdinelawreview.com/wp-content/uploads/2017/02/Johnson_Final-proof-for-LS.pdf)




https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0297700899&pubNum=0001199&originatingDoc=I59a3bb36e0a311e398db8b09b4f043e0&refType=LR&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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